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The subject of this month’s cover is Louis Dembitz Brandeis, 
born just over a century ago in November, 1856. His work 
both as lawyer and jurist has left a deep mark on American 
law. As President Eisenhower noted in a letter to the Bran- 
deis Centennial Commission, “His career provides a splendid 
example to young people of this country who have matured 
since his death a scant fifteen years ago.” 
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The President's Page 


David F. Maxwell 


® As a preliminary to the Associa- 
tion’s efforts to achieve over-all ad- 
ministrative reform, the American 
Bar Association’s Special Committee 
on Legal Services and Procedure has 
been urging the Congress to estab- 
lish a permanent congressional com- 
mittee on problems of adminis- 
trative Last 


company with other representatives 


procedure. May, in 
of the American Bar Association, I 
testified before a House Rules sub- 
committee of the United States Con- 
gress in of H. Res. 462 
which would accomplish the result 


support 


recommended by the House of Dele- 
gates in resolutions adopted last Feb 
ruary. The fine reception given us 
for this important project of the or- 
ganized Bar was indeed gratifying. 

The tremendous growth of ad- 
ministrative agencies and their im- 
pact on the everyday life of almost 
every citizen have brought a great 
need for more careful review by Con- 
gress of how well agencies of gov- 
ernment are carrying out congres- 
sional intent and how well basic 
requirements of fair play are ob- 
served in protecting the rights of in- 
dividuals. A congressional commit- 
tee with a permanent, skilled staff 
would work with the agencies and 
with other committees of Congress 
to obtain greater uniformity and 
clarity in administrative practice. 
This whole subject is well discussed 
in this issue of the JOURNAL in an ar- 
ticle by Professor Bernard Schwartz, 
and we hope that the 85th Congress, 
meeting this month, will be able to 
carry to a conclusion this vital ob- 
jective of our Association. 

Buried under the avalanche of the 


Association’s activities are two serv- 
ices which, while receiving scant at- 
tention from our members, do much 


to reflect credit upon the Associa- 
tion. These are the Traffic Court 
Program, under the direction of 


James P. Economos, on the Associa- 
tion side of the Center, and the serv- 
the William Nelson 
well Library, under the direction of 
John C. 
side. 


ices of Crom- 


Leary, on the Foundation 


The Foundation library was es- 
tablished as a resuit of the benefac- 
tion of William Nelson Cromwell, 
of New York City, who died in 1948 
leaving approximately $450,000 to 
Bar 
“its library and/or research and ex- 


the American Association for 
position in law”. 
tion of the bequest to the erection 
of the Bar Center, the American Bar 


Foundation has maintained a read- 


Since the applica- 


ing room where there is available to 
all of the members of the Associa- 
tion the William Nelson Cromwell 
collection as well as bar association 
the legal 
clearing house service. One of the 


material assembled by 
features of the library is the mainte- 
nance of a photocopying service 
which is available to all of the mem- 
bers of the Association. This service 
has proved to be of particular bene- 
fit to our members who do not have 
elaborate library facilities immedi 
ately available to them in their home 
town. If any member requires a case 
report, a section of a statute or an 
article from a legal periodical, he 
has but to write to the William Nel- 
son Cromwell Library and a photo 
copy will be sent him at a charge ol 


25 cents per page, which is the li 








brary’s cost. The library does its best 
to have copies in the mail within 
twenty-four hours of the receipt of 
the request. 

On 


side of the 
Association’s Special 

Traffic Court Pro- 
gram, under the Chairmanship of 
Albert B. Houghton, of Wisconsin, 
has been active not only in the 
United States but in the Common- 
wealth of Puerto Rico and the Prov- 
ince of Ontario, Canada. It is an in- 
tegral part of the broader program of 
the President's Committee for Traf- 
fic Safety, which is primarily con- 


Association 
the 
Committee on 


the 
Center, 


cerned with curtailing the mounting 
toll of traffic fatalities and injuries. 
The problem has been accentuated 
in recent years not only by the in- 
creasing number of motor vehicles 
using our highways, which last year 
were estimated to have traveled an 
unprecedented 590 billion miles, but 
also by the country-wide extension 
of our network of public roads pres- 
ently under construction by man- 
date of the last Congress. These de- 
velopments have a decided impact 
upon our already overloaded court 
More than twenty 
were recorded in 


system. million 


traffic violations 
1955, which placed a heavy burden 
upon existing facilities for the ad- 
ministration of traffic court justice. 
It is the purpose of the Traffic Court 
Program Committee to plan for the 
future so that every citizen appear- 
ing in the traffic court may be as- 
sured a just trial with dignity and 
dispatch. It is significant to note that 
the President of the United States 


(Continued on page 77) 
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Views of Our Readers 








® Members of our Association are invited to submit short communications ex- 


pressing their opinions. or giving information, as to any matter appearing in the 


Journal or otherwise, within the province of our Association, Statements which 


do not exceed 300 words will be most suitable. The Board of Editors reserves to 


itself the right to select the communications which it will publish and to reject 
others. The Board is not responsible for matters stated or views expressed in any 


communication. 





He Disagrees 
with Mr. Marx 


® I read the article by Robert S. 
Marx, entitled “ ‘Motorism’, Not ‘Pe 
destrianism’: Compensation for the 
\utomobile’s Victims’, published in 
the May, 1956, issue of the JOURNAL. 
In my opinion, it is a very creditable 
statement of the case for compensa 
tion in automobile damage cases, re- 
gardiess of liability. However, I do 
not agree with his conclusion. The 
practical urgency for relieving the 
economic and social conditions at 
tributable to havoc wrought by “mo 
torism” does not, in my judgment, 
justify the therapy which he would 
apply to remedy the problem. 

The 


views lies, I am sure, in our diver- 


reason for our divergent 


gent concepts of the nature and 
province of government. More than 
a hint of that divergence is con- 
tained in Judge Marx’s reference, 


appearing upon page 480 of the 
JOURNAL, to “our American democ- 
that the 


democracy. I 


racy”. I do not believe 
United States is a 
would not want to live under 
that a 


democracy would necessarily cherish 


a de- 
mocracy. I do not believe 
freedom. 

Upon the same page of the Jour- 
NAL, Judge Marx inquires “Who 
make workmen’s 


would compensa- 


tion voluntary . ?” He poses the 
same question regarding unemploy- 
ment and old age insurance. His an- 
swers, and concededly the answers of 
the majority, would certainly be in 
the negative, but just as certainly my 
American Bar Association Journal 
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own answer would be in the affirma- 
tive. Furthermore, I might answer 
his inquiry as to who would make 
workmen’s compensation voluntary 
by pointing to the legislature of my 
own state, Montana. Under its law 
the Act is elective with regard to 
both the employer and the employee. 

My reasons for opposing compul- 
sory compensation, regardless of li- 
allude to 


ibility, are numerous. I 


some. 

1. I do not believe that the as- 
serted analogy to workmen’s com- 
pensation law is apt. Certainly it is 
not if you take Montana’s law as an 
example. Under such law, either the 
fellow who pays or his beneficiary 
may elect not to be subject to the 
law. Judge Marx would not accord 
this right of election in automobile 
cases. And between the employer 
and his employee there is a privity 
of contract, and to be compensable 
the injury must have arisen in and 
out of the course of the employ- 
ment created by that contract. 

2. I do not believe that govern- 
ment should attempt to compel the 
owner of an automobile who may 


never be the cause of automobile 
damage to contribute to the cost of 
compensating another damaged by 
fault, fault of 
a driver for owner 
has no responsibility, or by the fault 


his own by the 


whom the 


of some other third person for whom 
the owner has no responsibility. Al- 
so, if the fellow who has his ilium 
in the market 


smacked by a fendet 


place is to be compensated regard- 


should he be 


fault, 
placed in a favored category as com 


less ol why 
pared with the lad whose cranium 
makes contact with a faulty step 
while market 
place? Does the “legal fiction’ the 


descending to the 


ory In which Judge Marx isolates the 
doctrine of liability predicated upon 
fault cease when it bumps into lia- 
unrelated to driven 
let’s 
against everything and 


bility cases 


automobiles? If not, insure 
everybody 
everybody. 

3. It does not appear to me to be 
just to make a non-liable automo- 
bile owner contribute, for example, 
to the cost of compulsory compensa- 
tion when a negligent pedestrian or 
negligent driver other than an own- 
er makes no financial contribution. 
Pedestrians are responsible for au- 
tomobile accidents, even though it 
is ludicrous to, as Judge Marx says, 
think of a “pedestrian, drunk or so- 
ber, running after and into the rear 
of an automobile”. 

!. I do not that 
ment should attempt to compel one 


believe govern- 
damaged by an automobile through 
the fault of another to accept Judge 
Marx’s suggested compulsory com- 
pensation in lieu of a possible set- 
tlement or judgment predicated up- 
on the theory of liability. If Judge 
Marx would accord him both rem- 
edies he is merely imposing his 
suggested compulsory award as an 
addition to the remedy presently 
available, regardless of whether or 
not his plan would give credit for 
compensation received under his 
compulsory plan in the event of a 
settlement or judgment obtained un- 
der the liability theory. 

Marx “Our 
(Americans struck down by automo- 


Judge Says fellow 
biles in their daily pursuits are as 


much entitled to adequate and 
prompt compensation as our war 
veterans.” Again I disagree with his 
conclusion. I concede that for both 
reasons of principle and policy our 
war veterans, wounded or otherwise 
disabled in the defense of their coun- 
try, should receive adequate and 
prompt compensation. I do not con- 
cede the general statement, howey 


(Continued on page 8) 
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American Bar Association Journal 


the official organ of the American Bar Association 


The objects of the American Bar Association, a volun- 
tary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United 
States and maintain representative government; to ad- 
vance the science of jurisprudence; to promote the ad- 
ministration of justice and the uniformity of legislation 
and of judicial decisions throughout the nation; to up- 
hold the honor of the profession of law; to apply its 
knowledge and experience in the field of the law to the 
promotion of the public good; to encourage cordial in- 
tercourse among the members of the American Bar; and 
to correlate and promote such activities of the Bar or- 
ganizations in the nation and in the respective states as 
are within these objects, in the interest of the legal pro- 
fession and of the public. Through representation of 
state, territory and local bar associations in the House 
of Delegates of the Association, as well as large member- 
ship from the Bar of each state and territory, the Associ- 
ation endeavors to reflect, so far as possible, the objec- 
tives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work 
of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and 
Comparative Law; Judicial Administration; Labor Re- 
lations Law; Legal Education and Admissions to the 
Bar; Mineral Law; Municipal Law; Patent, Trade-Mark 
and Copyright Law; Public Utility Law; Real Property, 
Probate and Trust Law; Taxation; and the Junior Bar 
Conference. Some issue special publications in their re- 
spective fields. Membership in the Junior Bar Confer- 
ence is limited to members of the Association under the 
age of 36, who are automatically enrolled therein upon 


their election to membership in the Association. All 
members of the Association are eligible for membership 
in any of the other Sections. 

Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or 
territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and elec- 
tion. Applications for membership require the endorse- 
ment and nomination by a member of the Association 
in good standing. All nominations made pursuant to 
these provisions are reported to the Board of Governors 
for election. The Board of Governors may make such 
investigation concerning the qualifications of an appli- 
cant as it shall deem necessary. Four negative votes in 
the Board of Governors prevent an applicant's election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 
per year, each of which includes the subscription price 
of the Journat. There are no additional dues for mem 
bership in the Junior Bar Conference. Dues for the other 
Sections are as follows: Administrative Law, $5.00; Anti- 
trust Law, $5.00; Bar Activities, $2.00; Corporation, 
Banking and Business Law, $5.00; Criminal Law, 
$2.00; Insurance Law, $5.00; International and Com- 
parative Law, $5.00; Judicial Administration, $3.00; 
Labor Relations Law, $6.00; Mineral Law, $5.00; Mu- 
nicipal Law, $3.00; Patent, Trade-Mark and Copyright 
Law, $5.00; Public Utility Law, $3.00; Real Property, 
Probate and Trust Law, $3.00; Taxation, $6.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th 
Street, Chicago 37, Illinois. 
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® Presenting: One of the most outstand- 
ing lists of new books and new editions 


in Little, Brown’s distinguished history “4 
of over 100 years of law book publishing. ‘ 


Austin Wakeman Scott 


THE LAW OF TRUSTS 
(Second Edition) 


Just published: The completely 
revised and up-to-date Second 
Edition of America’s finest work 
on trusts by America’s foremost 
authority. An essential addition 
to all law libraries. Five volumes. 

$100.00 


Fowler V. Harper 


and Fleming James, Jr. 
THE LAW OF TORTS 


In this great new treatise, two of 
the country’s leading authorities 
provide not only a full statement 
of the law of torts but a pene- 
trating commentary based on 
logic and social policy. The first 
multi-volume torts treatise in a 
quarter century. Three volumes. 

$60.00 


The publishers will be hafpy 
to send you books on approval 





for 30-day free inspection 


A. James Casner 
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tions, and describes how a trade 
association is operated. $10.00 
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AND FINANCIAL STATEMENTS 


A thorough coverage of the law, 
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(Continued from page 4) 

er, to the effect that all Americans 
struck down by automobiles in their 
daily pursuits are entitled to com- 
pensation. I would not impose the 
responsibility for compensating such 
a person upon anybody except the 
person who caused the damage. Fur- 
ther I do not concede that one struck 
down by an automobile in his daily 
pursuit, solely as a result of his own 
careless or wilful act, is entitled to 
compensation for having been 
struck. 

Like Judge Marx, in the interest 
of human welfare I, as a lawyer, am 
willing to work toward solution of 
the problems resulting from automo- 
bile hazards. Yet, I am not therefore 
committed to recommend a solution, 
however practical it may seem to 
some to be, which does violence to 
my sense of justice. The remedy of 
liability without fault impresses me 
as unjustified pork-barrel justice. 

J. T. FIncen 
Butte, Montana 
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THE TRAVELERS 


INDEMNITY COMPANY, HARTFORD 15, CONNECTICUT 


See Your Local Travelers Agent or Broker 


Our Review Was Biased, 
Says Writer of Book on Reds 


®" Mr. John C. Hogan’s comments 
on my book, Soviet Civilization, in 
your issue of October, 1956, are so 
biased that I am taking the unusual 
step ol protesting against a review 
of one of my books. 

In his opening paragraph Mr. Ho- 
gan attempts to prejudice his read- 
ers against me by stating: “Corliss 
Lamont’s background and_ record 
are well-known. Hg once refused to 
McCarthy's 
tions concerning affiliation with the 


answer Senator ques- 
Reds; he was recently denied per- 
mission to enter Canada.” 

This statement entirely overlooks 
the fact that I declared under oath 
the McCarthy Committee 
that I had never been a member of 
the Communist Party; and that I 
refused to answer questions con- 


before 


cerning my political beliefs, person- 
al. affairs and associational activities 
on the grounds that such questions 














violated the First Amendment 


an 


went beyond the authority of t 

Committee. Apparently Mr. Hoga: 
is unaware that in August, 1956, 

United States Court of Appeals in 

unanimous decision upheld the dis 
missal of my indictment and _ sus 
tained my contention that the Mc 
Carthy Committee exceeded its legal! 
powers. [U.S. v. Lamont, 236 F. 2d 
$12]. 


dropped this case. 


The Government has now 
As to Canada, Mr. Hogan neglects 
to mention that the day after I was 
barred from the country the Can 
adian Government reversed the de 
cision and permitted me to go to 
Toronto to speak on the subject of 
philosophy and civil liberties. 
the 
written in the same tone as the first ° 


Since rest of the review is 
few sentences, I need hardly com- 
ment on it. 

Coruiss LAMONT 


New York, New York 


Epiror’s Nore: The JOURNAL is 
glad to publish Mr. Lamont’s letter 
concerning the review of his book 
Soviet Civilization, and to acknowl- 
edge the factual corrections covered 
by him. In this connection attention 
is called to the legend long appear- 
ing on the editorial page that “the 
editors assume no responsibility for 
the opinions or facts in signed arti- 
cles, except to the extent of express- 
ing the view, by the fact of publica- 
tion, that the subject treated is one 
which merits attention.” Signed book 
fall that category, it 
being recognized that opinions may, 


reviews into 
and do, vary widely on the merits 
or demerits of a book offered for re- 
view. Cf. 37 A.B.A.J. 446-451. The 
JourNAL nevertheless sincerely re- 
grets any statement of fact concern- 
ing a book or its author which, by 
reason of incompleteness or other- 
wise, may give rise to an erroneous 
understanding by the reader. Hence 
we are pleased to present Mr. La- 
mont’s statement in order that every 
reader may reappraise for himself 
the book review of Soviet Civiliza- 
tion in the light of all of the facts 
then and now applicable. 
The next following letter by Pro 
(Continued on page 10) 
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(Continued from page 8) 

fessor Ralph R. Neuhoff of St. Louis, 
as originally written, covered much 
of the same ground as Mr. Lamont’s. 
With deletion of the duplicating 
material only, the rest of Professor 
Neuhoff’s letter is reproduced, with 
a nota bene to Professor Neuhoff, 
who probably inadvertently over- 
looked it, that the case of United 
States v. Lamont, 236 F. 2d 312, Au- 
gust 14, 1956, was reviewed on page 
962 of the very same October issue 
in which the criticized book review 
appeared. The fact is that the book 
review was prepared, submitted and 
put in galley proof almost simul- 
taneously with the rendition of the 
Second Circuit decision, and was not 
thereafter further edited, the possible 
correlation between the book review 
and the decision not having been 
noted, although the JOURNAL was 
fully aware of the decision. 


He Says We Were Unfair 
to “Soviet Civilization” 


® I wonder if you are aware of the 
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contents of the book review of Dr. 
Corliss Lamont’s new edition of So- 
viet Civilization which appeared in 
the October, 1956, number of the 
JOURNAL at page 957. Furthermore, 
I wonder how the JourNAL permit- 
ted columns to be 
publishing this review. 

* . * 


its abused by 


At the time the review was pub- 
lished in the JouRNAL, the refusal of 
Dr. Lamont to answer the questions 
of Senator McCarthy . . . had been 
upheld by a unanimous decision of 
the United States Court of Appeals 
for the Second Circuit, handed down 
on August 14, 1956. 


* * * 


The decision of the Court of Ap- 
peals was widely hailed by the pub- 
lic press as a significant victory for 
due process of law. The Boston Her- 
ald on August 20, 1956, said with 
reference to this decision: “We ap- 
plaud this decision, as we applauded 
the because it 


earlier ones, 


guards due process of law from the 


erosion of ( ‘congressional 


safe- 


abuse.” 


The New York Times on August 27 
1956, stated in part in an editoria 


significantly eatitled “The Courts 
Stand Firm”, 
The atmosphere of freedom an 


civil liberties is infinitely better tha: 
it was two or three years ago; but thi: 
encouraging situation is due more t 
the solid qualities of the American 
judiciary than to the moral courage 
of either political party as such. A 
succession of judicial opinions in re- 
cent years from the Supreme Court 
on down has fortified and refortified 
the belief of Americans in themselves 
and in their own great liberal and 
democratic traditions. 

It is the courts, not the political 
parties, that have, for example, most 
effectively insisted on imposing re- 
straints on free-wheeling Congressional 
investigations. The most recent of 
such cases to be decided was one in- 
volving Corliss Lamont and two other 
persons in which a unanimous opinion 
was handed down only a few days ago 
by the United States Court of Appeals 
in this city. The court held in effect 
that the McCarthy committee had ex- 
ceeded its jurisdiction in investigat- 
ing private citizens such as Mr. La- 
mont, who is a writer and lecturer. 

* * . 


For a lay publication to be un- 
aware of a widely publicized land- 
mark decision in the civil rights 
area would be perhaps excusable, 
but for a great bar journal to be 
unaware of such a decision is lamen- 
table if true. The other horn of the 
dilemma is even worse, i.e. that it 
was known but purposely omitted 
that the refusal of Dr. Lamont to 
answer Senator McCarthy's ques- 
tions had been upheld as a yoeman 
service to the cause of the freedom 
of speech and of the press. 

Since your readers can hardly be 
expected to be as ignorant as your 
reviewer appears to have been, I 
suggest that some amends be made 
to do what you can to repair this 
damage to the prestige of the Jour- 
NAL. 

RatpH R. NEUHOFF 
St. Louis, Missouri 


They Aren’t Grumpy, Though 
—They Just Look That Way 


# I am always deeply interested in 
the issues of the JouRNAL, and I want 


to tell vou that I cannot pass by the 
(Continued on page 12) 
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Views of Our Readers 


(Continued from page 10) 
September issue without congratu- 
lating you upon the change of the 
front cover. The change shows a 
fine-looking man instead of a grum- 
py old fellow, and I am sure all of 
the members of the Association will 
be greatly pleased. 

Please accept my sincere thanks. 

WiLLiAM HAWLEY ATWELI 


United States District Court 
Dallas, Texas 


Admission To Practice 
in Federal Courts 


® Mr. Williamson's article, “Dispar- 
ate Rules of Admission in the Fed- 
eral Courts”, appearing in the Au- 





gust, 1956, issue of the JOURNAL, 
points up a matter of importance to 
all attorneys who practice in federal 
courts. The restrictive requirements 
for admission to practice in many 
federal courts evidence a provincial- 
ism unbecoming a national judiciary 
system. 

Of course, any applicant for ad- 
mission to practice in a federal court 
should be qualified. But, as Mr. Wil- 
liamson points out, an attorney qual- 
ified to practice in one of them is 
equally well qualified to practice in 
another. I suspect that some of the 
courts have been influenced more 
by a desire to protect the privileges 
of local practitioners than a desire 
to insure a qualified Bar. 


Notice By the Board of Elections 


® The following jurisdictions will 
elect a State Delegate for a three- 
year term beginning at the adjourn- 
ment of the 1957 Annual Meeting 
and ending at the adjournment of 
the 1960 Annual Meeting: 

Arizona Nebraska 
Connecticut New Jersey 
District of Columbia Oklahoma 


Illinois Puerto Rico 
Iowa South Carolina 
Maine South Dakota 
Michigan Texas 
Mississippi Washington 
Montana Wyoming 


An election will be held in the 
State of New Hampshire to fill the 
vacancy caused by the resignation of 
Louis E. Wyman, for the term expir- 
ing at the adjournment of the 1958 
Annual Meeting. 

An election will be held in the 
State of Virginia to fill the vacancy 
caused by the resignation of Stuart 
T. Saunders, for the term expiring 
at the adjournment of the 1959 An- 
nual Meeting. 

Nominating petitions for all State 


12 American Bar Association Journal 


Delegates to be elected in 1957 must 
be filed with the Board of Elections 
not later than February 15, 1957. 
Petitions received too late for pub- 
lication in the February issue of the 
JourNAL (deadline for receipt Jan- 
uary 4) cannot be published prior 
to distribution of ballots, which will 
take place on or about February 22, 
1957. 

Forms of nominating petitions 
may be obtained from the Head- 
quarters of the American Bar Asso- 
ciation, 1155 East 60th Street, Chi- 
cago 37, Illinois. Nominating peti- 
tions must be received at the Head- 
quarters of the Association before 
the close of business at 5:00 p.m. 
February 15, 1957. 

Attention is called to Section 5, 
Article VI of the Constitution, 
which provides: 

Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a 


State from which a State Delegate is 
to be elected in that year, may file 


If the United States Supreme Court 
were to promulgate uniform rules 
for admission to practice in the vari- 
ous courts of appeals and district 
courts, there are doubtless some who 
would decry an alleged invasion of 
“states’ rights”. However, such a the- 
ory, u.e., that the granting of a li- 
cense to practice in a federal court 
is a matter reserved to local juris 
dictions, would seem difficult to jus- 
tify, to say the least. In my opinion, 
the present hodge-podge of variant 
requirements for admission to the 
federal courts is without legal or 
rational basis. 

RALPH K. SOEBBING 


St. Louis, Missouri 


with the Board of Elections, consti- 
tuted as hereinafter provided, a signed 
petition (which may be in parts), nom- 
inating a candidate for the office of 
State Delegate for and from such state. 


Only signatures of members in 
good standing will be counted. A 
member who is in default in the 
payment of dues for six months is 
not a_member in good standing. 
Each nominating petition must be 
accompanied by a typewritten list of 
the names and addresses of the sign- 
ers in the order in which they ap- 
pear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

Boarp oF ELECTIONS 
Walter V. Schaefer, Chairman 
Harold L. Reeve 
Robert B. Troutman 
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court bonds and other 
judicial bonds at a 
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Broker as you would your 
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The Laws Behind Our Roads: 






A Plea for a More Enlightened Attitude 


by Louis R. Morony + Chairman of the Highway Laws Committee of the Highway Research Board 


® The automobile has made the United States the most mobile, the most travelled 
country in history, but the growing traffic on our highways has produced some 
problems unique to twentieth-century Americans, Many of these problems, Mr. 
Morony says, are the result of failure to supply legislation that would enable the 
highway engineer to make plans for the kind of road net that a nation of 60,000,000 
motor vehicles needs. The article is taken from an address delivered before the 
Deep South Regional Meeting in New Orleans in November, 1955. 





=" We are now entering a period of 
highway expansion that will dwarf 
anything that has been done in the 
past. The plan was put into motion 
in July when President Eisenhower 
signed the Federal-aid Highway Act 
of 1956, providing for a thirteen-year 
multi-billion dollar program of high- 
way improvements. This is the big- 
gest public works program ever un- 
dertaken in the history of the world. 

The Act authorizes federal-aid 
funds totalling $24.8 billion, to be 
matched by $2.8 billion by the states, 
for modernizing the strategic Na- 
tional System of Interstate and De- 
fense Highways, consisting of 41,000 
miles of the nation’s most important 
roads and streets. The Federal Gov- 
ernment will pay 90 per cent of the 
cost of the system. 

In addition, the act authorizes a 
stepped-up federal-aid program for 
primary, secondary and urban sys- 
tems, with funds for the next three 
fiscal years totalling $2.55 billion, be- 
sides $700 million available under 
the 1954 act. Funds for this portion 


of the program will be allocated on 
the traditional fifty-fifty federal-state 
matching basis. 

Now let’s examine briefly some of 
the reasons we have to undertake a 
highway construction program of 
this huge size, and more particularly, 
how the law has contributed to the 
problem. 

We have in this country today 
some 60 million motor vehicles trav- 
eling more than 500 billion miles 
a year over 3.4 million miles of 
roads. 

This represents, on the surface at 
least, a high degree of mobility. But 
how safe and how efficient has this 
so-called mobility become in recent 
years and what does the future fore- 
tell? I think all of us have a pretty 
good idea from our own everyday 
experiences as highway users. 

Traffic congestion, which means 
unnecessary loss of time and effi- 
ciency, is costing us some $4 billion 
annually. And it’s getting harder 
year by year even to hold the line 
against traffic accidents, let alone 


improve our safety record. We're 
now killing more than 40,000 per- 
sons annually, injuring a million 
and a half others, and wasting an 
additional $4.3 billion a _ year 
through needless accidents. 

One of the big reasons for this 
state of affairs is the obsolescence of 
our highway plant. More than half 
of our primary road system was de- 
signed over twenty years ago. A 
third of our primary roads were 
built before 1930. 

We all know some of the reasons 
we've fallen so far bebind in our 
highway building—the depression, 
World War II, post-war inflation, 
the Korean War, shortage of funds. 
But another important factor, per- 
haps not quite so dramatic, but one 
often overlooked is the neglected 
state of our highway laws. Our high- 
way statutes, in too many instances, 
are out of date and defective and are 
partly responsible for our present 
highway dilemma. 

If we had been alert to the sad 
condition of our laws and had done 
something in time to bring them up 
to date, some of the expenditures 
which are now so urgent could have 
been avoided. 

The fact that some of our roads 
need replacement is due, in many 
cases, to their functional rather than 
their physical obsolescence. Legal 
remedies applied in time could have 
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The Laws Behind Our Roads 


prevented that functional obsoles- 
cence. 

For example, we know that a con 
trolled access facility is designed to 
reduce obstacles to the free flow of 
through traffic by eliminating or re- 
stricting egress from, and ingress to, 
adjacent property by limiting the 
number of connections with the gen- 
eral pattern of roads and streets in 
the vicinity. 

The juncontrolled entrance of 
vehiclesjonto a heavily traveled high- 
way fr¢m numerous driveways cre- 
ates remely dangerous and con- 
gested conditions. The record shows 
that as more and more establish- 
ments are built adjacent to road- 
ways, congestion and accidents in- 
crease. The high-density road often 
becomes, in effect, a business street 
and_ loses its arterial 
route for through traffic. Sometimes 
it becomes 
through route to an entirely new 


value as an 
necessary to move the 


location. This costly process is, of 
course, not in keeping with sound 
highway management. Control of ac- 
cess is the only way to prevent the 
re-occurrence of the ribbon develop- 
ment along the new location and 
thus preserve an investment of pub- 
lic funds that may run into millions 
of dollars. 

That doesn’t mean that control of 
access is designed to eliminate mo- 
torists’ facilities and services, but 
rather that access to them shall be 
consistent with the safest and most 
efficient use of the facility. 

While the majority of states do 
have legal authority to establish con- 
trolled access facilities, many of the 
laws do not contain all the essential 
elements of an effective statute. 


Access Control .. . 

A Legislative Problem 

I don’t believe there is a subject in 
the field of highway law today that 
generates more discussion pro and 
con than control of access. It seems 
to me that the opposition to access 
control is due largely to a lack of 
understanding, for it is a truism that 
when people don't understand they 
oppose. I believe a great deal more 
can be done by the highway admin- 


istrator and the highway engineer to 
educate the businessman, the high- 
way user, the lawmaker and the le 
gal profession as well, on the need 
for and advantages of control of ac- 
cess. 

Since the public official can only 
act within the framework of the law, 
it is the responsibility of the legis 
lature to give him the proper legal 
tools. If the highway official is to dis- 
charge his responsibilities to the 
public effectively, the law must not 
only be clear-cut and definite in as- 
signing authority, but it must also 


reflect. current requirements and, 
even more importantly, future 
needs. Failure to measure up to 


these general standards has been the 
chief weakness in many of our pres- 
ent highway statutes. 

But let me cite some examples to 
support this conclusion: 

In 1949, Thomas H. MacDonald, 
the then Commissioner of the U. S. 
Bureau of Public Roads, warned us 
about the growing inadequacy of 
our highway laws in terms of ow 
post-war needs when he said: 

The tempo of growth in highway serv 

ice demands has been so rapid that 

legislation is lagging far behind both 
in range and content. Highway ofh 
cials, no matter how well qualified, 
may act only within the legal author- 
ity delegated by legislative action. 

The deficiency of first magnitude is 

legislative sanction to the state high- 

way departments to reorganize to 
meet new duties, use new methods to 
extend — their 

fields... . 


operations to new 


Experience across the country 
strongly supports the fact that our 
highway technology and present con- 
cepts of good road management and 
effective intergovernmental relation- 
ships have far outrun the legislative 
mandate in many of our states. 
The Clay Committee in its report 
to the President emphasized the ser- 
ious need for improvement in our 
basic highway statutes when _ it 
stated: 
In many states the modernization of 
highway enabling laws is necessary, es- 
pecially in connection with the acqui- 
sition of land for right-of-way, the 
control of access and the closer in- 
tegration of State, city and county 
highway management. States should 
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be encouraged to revise existing sta 

utes where needed to permit expec 

tious and economical completion of 
the program. 

Now let's take a little closer look 
at one of the most strategic areas in 
the field of highway law—land ac. 
quisition. Land acquisition probably 
represents the most basic of all high 
way functions. The provisions that 
relate to the highway administrator's 
authority to acquire right-of-way ob 
viously are of first-rank importance 
and were so recognized by the Clay 
Committee. To avoid troublesome 
delays that might occur because of 
faulty state laws, the Committee rec 
that 
for the use of the federal right of 


ommended Congress provide 
eminent domain to acquire right-of- 
way for the interstate system, “where 
it is not feasible to obtain it through 
normal procedures under state law, 
and the state so requests”. 

This recommendation was em- 
bodied in the recently enacted Fed- 
eral Aid Highway Act. 

It would seem to me a matter of 
sound administration for a state to 
conduct state business under a prop- 
er state law rather than rely upon 
the federal right of eminent domain 
as an expediency. 

Based on years of experience 
throughout the country, and in the 
light of our critical needs, it would 
seem to me that an adequate land 
contain, 


acquisition law should 


among other things, at least two 
fundamental provisions: (1) the 
right of immediate possession and 
(2) the power to acquire land for 
future use. 

Procedures involving immediate 
possession have been used success- 
fully by some states for many years. 
Moreover, the right of immediate 
possession has been sustained by the 
courts as a proper exercise of the 
constitutional power of eminent do- 
main. 

Yet, although it is generally con- 
ceded that immediate possession of 
land for highway purposes is a mat- 
ter of paramount importance, we 
still find in many of our states, in- 
cluding a number in this region of 


the country, that the highway de- 
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partment does not have the author- 
ity to expedite the acquisition of 
highway right-of-way. 

While in some states the depart- 
ment can go in and take over a piece 
of property immediately after filing 

declaration of taking, in others, 
either constitutional or statutory re- 
quirements prohibit the taking of 
land until condemnation proceed- 
ings have been completed and the 
iward has been made to the land 
owner. Procedures in others are only 
slightly less restrictive. 

Charles D. Curtiss, present Com- 
missioner of the Bureau of Public 
Roads, recently cautioned against 
possible delays in accelerating high- 
way improvement because of this 
problem. “This 
said, “if the lack of legal authority 
to secure rights-of-way, including 


could occur”, he 


control of access in some states is not 
remedied.” 


An Important Element .. . 
Right-of-Way for Future Use 


Another important element in land 
acquisition involves the procure- 
ment of right-of-way for future use. 
There are literally hundreds of ex- 
amples throughout the nation of 
roads that have become prematurely 
obsolete because at the time of de- 
velopment there was lack of avthor- 
ity to obtain sufficient right-of-way 
for future trafic. Only a minority 
of the states specifically authorize 
the use of public funds and the ex- 
ercise of the powers of eminent do- 
main for this purpose. 

Such a situation hardly makes 
sense when you consider the fact 
that highway programs must be 
projected at least ten to twenty 
years ahead. From the standpoint of 
sound economics alone, can we af- 
ford to be shortsighted in our plan- 
ning? 

Yet, under many of our present 
laws, highway officials are unable to 
obtain essential right-of-way until 
they are practically ready to go into 
construction. By then, the price of 
the property involved may have sky- 
rocketed. 

Even where the law contains no 
definite restrictions as to acquisition 





for future use, the courts have often 
been reluctant to place a liberal in- 
terpretation on the statute—because 
they do not always fully understand 
the problems faced by the highway 
official in long-range planning. 

It seems to me that if we are to 
meet our highway needs in a ration- 
al manner, the right-of-way problem 
must be better appreciated by those 
who have a responsibility and a 
stake in highway development—and 
that means just about everyone, the 
engineer, the lawyer, the legislator, 
the courts and the general public as 
well. 

Recently the Committee on Con- 
demnation and Condemnation Pro- 
cedures of the American Bar Associ- 
ation’s Section of Municipal Law 
commented as follows on the ques- 
tion of land acquisition for public 
use: 

The <onflicts and confusion which 
now surround the forcible taking of 
property for public purposes in many 
states, bred by a multiplicity of con- 
demnation laws and procedures, com- 
pel a resolution of this problem in 
the public interest. 

There are literally hundreds of dif- 
ferent methods of condemning land 
for public purposes in the United 
States. Yet, there is nothing inherent 
in the character of the use for which 
such lands are being acquired, nor in 
the jurisdictions that are concerned 
to warrant any such diversity. 

And if you need any further con- 
vincing, here are some additional 
facts: 

Better Roads magazine, in a strong 
editorial, called for closing the gap 
that exists between the legal author- 
ity that highway departments have 
and their technical capabilities. 

A. E. Johnson, Executive Secretary 
of the American Association of State 
Highway Officials, expressed his 
views on the problem to his own 
membership as follows: 

Most highway laws are based on 
transportation demands of years ago 
and are very obsolete in such fields as 
giving administrative authority to 
highway officials, providing for classi- 
fication of systems, expeditious right- 
of-way acquisition, etc. Also many of 
the legal profession are not conversant 
with present traffic and design de- 
mands and this is reflected in the ac- 
tions of the courts. 





The Laws Behind Our Roads 





Louis R. Morony is a former Assistant 
Attorney General of the State of Mich- 
igan. He is a member of the American 
Bar Association, as well as a member of 
the Michigan State Bar. 





There has been little done to study 
the most desirable and successful fea- 
tures of highway statutes of the several 
States. As a rule, highway and trans- 
portation law had a common begin- 
ning from the old English concept of 
public roads, and subsequently all 
States have “pioneered” in adding or 
modernizing highway statutes. The 
pattern is heterogeneous and non- 
uniform. , 


Mr. Johnson’s comments are based 
on broad experience in the highway 
field. He is a former president of the 
highway officials’ association and 
served for many years as chief high- 
way engineer for the State of 
Arkansas. 

But to be even more specific: The 
Nebraska highway department as re- 
cently as July of last year described 
the law under which it was func- 
tioning as a “disorganized mass of 
archaic law” that is “no longer serv- 
iceable”’. 

Does this sound like an extreme 
example? Then let's consider the 
present situation in Michigan where 
the highway statutes have been 
accumulating over the years to a 
point where they now comprise over 
100 separate acts containing some 
1,000 sections of law, some of which 
date back to the 1890's. As a result, 
many of the statutes not only are 
obsolete and overlapping, but are 
in direct conflict as well. 
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The Laws Behind Our Roads 


35,000 Agencies .. . 
Most of Them Independent 


To make matters even more com- 
plex, consider the fact that we have 
some 35,000 highway agencies in 
this country—in states, counties, cit- 
ies and towns. All of these agencies 
function more or less independently 
under authority delegated to them 
by law. In this perspective you can 
readily see the dimensions of the 
problem and the importance of 
modern legal tools to the develop- 
ment of a modern highway system. 
Doesn’t the mere existence of so 
many separate highway jurisdictions, 
all of which have their roots in law, 
suggest the need for legal streamlin- 
ing to permit them to better co-ordi- 
nate their efforts? 

Hasn't the time come for us io 
correct this situation—to tailor the 
law to our needs, rather than let 
our needs go unmet because of legal 
shortcomings? 

It seems to me that this is a chal- 
lenge to the legal profession, and 
more particularly to lawyers whose 
work involves transportation in any 
form. For all transportation means 
are inter-related and together make 
up perhaps the most dynamic force 
in the American economy. 

Certainly this problem is impor- 
tant to those who serve as city at- 
torneys, legal advisers to boards, 
commissions or administrators in 
state government, and to attorneys 
who represent private © transporta- 
tion industries. 

Now, how are we going to get at 
the solution to this problem? We 
certainly can’t do it by being com- 
placent about the present status of 
the law—unless we propose to ignore 
present-day realities. 

My own belief, based on personal 
experiences, is that part of our dif- 
ficulties lie in the fact that the law- 
yer, generally, has not taken an 
active enough leadership role in see- 
ing to it that our transportation stat- 
utes do keep pace with our expand- 
ing needs. 

Often, in situations where impor- 
tant policy decisions are at stake and 
where legal points are at issue, the 
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lawyer gets into the picture too 
late, if at all. The tendency, and one 
in which attorneys too often have 
acquiesced, is to 
largely in the hands of planners, en- 


leave decisions 
gineers and other administrative of- 
ficials. Generally, the lawyer doesn’t 
sit in at the conference table, or 
ask to sit in. Can he do his job prop- 
erly if he enters discussions after pol- 
icies have been decided? Does he 
even have the understanding of a 
technical problem that he might 
need to try a case should it go to 
court? 

We all that 
been reluctant sometimes to permit 
governmental agencies to do certain 
things that are designed to promote 
the public welfare and safety. This 
is particularly the case in getting 
advance acquisition of right-of-way 
for future highway purposes. The 
same is true in the matter of con- 
trolling access and regulating road- 
side development. 

But how can we expect the law- 
yer to present such cases to the 
court convincingly and properly if 
he does not fully understand him- 
self how important these considera- 
tions are to the over-all highway 
program and to the public interest 
generally. 

Because of lack of knowledge in 
certain technical situations, we find 
some lawyers saying: “no, you can’t 
do this or you can’t do that” to the 
city or state highway engineer, or 
whoever his principal may be. He 
sometimes will take the negative po- 
sition that if a particular matter is 
brought before the court, the court 
may give an adverse ruling. He 
points out that if that happens 
“then we will be in a bad fix”. 

Now, I suggest that we are not 
going to solve our transportation 
problems with that kind of think- 
ing. More and more in business we 
find the lawyer who, instead of say- 
ing “no” says “yes”. Or if he doesn’t 
know for certain, will say, “give me 
a little more time and I’m sure I 
can be of some assistance on this”. 

We need more of that type of at- 
titude in the transportation field. 
That can come only through a be- 


know courts have 





ter understanding and more inti. 
mate knowledge on the part of the 
lawyer of the broad purposes an! 
ultimate objectives of the work of 
the planner, the engineer, the acd 
ministrator and the enforcement o! 
ficial. 

I've been talking thus far about 
the darker aspects of this problem 
But there are many bright spots in 
the picture too. For example, I re 
ferred earlier to Michigan and Neb- 
Actually, the situation in 
Nebraska was corrected by the legis- 
lature in 1955 by the enactment of a 
new body of highway law. 

Michigan, too, has become con- 
cerned about the haphazard accu- 
mulation of its highway laws and 
a comprehensive study is now in 
progress in that state. Out of the 
study Michigan plans to develop, 
first, an orderly highway code, and 
then appraise it critically in the light 
of modern requirements. 

Similar steps have been taken or 
are in process in this part of the 
country too—in Alabama, Louisiana, 
Kentucky, Florida, West Virginia, 
Tennessee and elsewhere. For ex- 
ample, Louisiana recently com- 
pleted comprehensive studies of its 
physical needs, its fiscal require- 
ments and its highway laws to im- 
plement a long-range program. As 
a result, the statutes were revised to 
provide for a modern classification 
of the state’s road systems, jurisdic- 
tional lines were more clearly de- 
fined to ensure an integrated net- 
work, and the control of access law 
was strengthened, to mention a few 
of the improvements that were 
achieved. 

I might mention, too, that the 
Federal Government also is con- 
cerned about its own highway laws. 
By direction of the Congress in the 
1954 Federal Aid Highway Act, the 
Secretary of Commerce was request- 
ed to prepare a consolidated and 
up-to-date version of all the federal 
aid highway acts in order to facili- 
tate their administration. 

The work was done by the Bu- 
reau of Public Roads, under the di- 
rection of Henry J. Kaltenbach, 

(Continued on page 93) 
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Legislative Oversight: 


Control of Administrative Agencies 


by Bernard Schwartz - -Director of the Institute of Comparative Law at New York University 


® For better or for worse, administrative agencies have become a part of our gov- 


ernment. In the complex world of today, the Congress has found it necessary to 


delegate vast powers to dozens of bureaus and commissions, which are thus en- 


dowed with significant control of many of our daily activities. Mr. Schwartz sug- 


gests that the problem is to find some method whereby Congress can keep control 


over these creatures. One possibility is a new congressional committee on adminis- 


trative practice and procedure, a proposal that has been endorsed by leaders of 


the Bar and which will be made in the new Congress when it convenes this month. 





® It is almost a truism that the crit- 
ical point of governmental develop- 
ment is the consistent growth of ad- 
ministrative authority. The reason 
for such growth is not difficult to de- 
termine: it inheres in the very 
necessities of twentieth-century gov- 
ernment. As President Maxwell has 
well stated, “The complexity of our 
economy, and the necessity of in- 
creased governmental regulation, 
made imperative the delegation of 
power by Congress to administrative 
agencies.”! This statement was made 
in May, 1956, in hearings before a 
subcommittee of the House of Rep- 
resentatives’ Committee on Rules, 
where leaders of the American Bar 
Association made clear that congres- 
sional action of the nature here later 
described was a major legislative 
goal of the Association. 

The delegations by Congress fol- 
lowed no logical plan. On the con- 
trary, the growth of the administra- 
tive process may well be described 
in a manner similar to that in which 


Topsy characterized her own gene- 
tic process. Be that as it may, how- 
ever, there is little doubt that the 
administrative branch of the Gov- 
ernment has now fully “growed”. 
What this means in practice is ap- 
parent to every lawyer and student 
of political science today. “One 
needs only’, in Dean Robert G. 
Storey’s recent words, “to look at the 
size of the Code of Federal Regula- 
tions and at the number of pub- 
lished opinions of the several agen- 
Federal 


cies of the Government 


which conduct formal administra- 
tive hearings to realize that today a 
greater volume of business affecting 


private rights is carried on by the 


several independent regulatory com- 
missions, agencies, bureaus, and de- 
partments of the Federal Govern- 
ment than by all of the United States 
federal courts combined.”? Well 
can it be said today that the field of 
administrative law is as broad as the 
field of National Government.® 

According to the opinion of the 
Court in the celebrated Steel Seizure 
case, “In the framework of our Con- 
stitution, the President's power to 
see that the laws are faithfully ex- 
ecuted refutes the idea that he is to 
be a lawmaker. ... The founders 
of this Nation entrusted the law- 
making power to the Congress alone 
in both good and bad times.”* De- 
spite this constitutional principle, it 
can hardly be gainsaid that the ad- 
ministrative agency is today a law- 
maker. Administrative lawmaking 
powers have, indeed, become fully 
comparable (both quantitatively and 
qualitatively speaking) to those ex- 
ercised directly by the legislative and 
judicial branches. 

It is too late in the day, te para- 
phrase the late Justice Jackson,’ to 





* Section 136 of the Legislative Reorganiza- 
tion Act of 1946 requires congressional com- 
mittees to “exercise continuous watehfulness” 
over the execution of the laws. This duty 
has been frequently referred to as “legislative 
oversight”. See, e.g., caption to Sec. 136, Leg- 
islative Reorganization Act of 1946, 60 Stat. 
832. See also recent statement of the Presi- 
dent, in vetoing the Military Construction 
Bill, H.R. 9893; “I am persuaded that the true 
purpose of Congress in the enactment of both 
of these was to exercise a close 
and full legisative oversight of important pro- 
grams of the Department of Defense.” 102 


Cong. Rec. 11788 (July 16, 1956); U. 8. Code, 
Congressional and Administrative News, 84th 
Cong., 2d Sess. 4558 

1. Hearings before a Special Subcommittee 
of the Committee on Rules, House of Repre- 
sentatives, under authority of H. Res. 462, — 
84th Cong., 2d Sess. (1956) (hereafter cited 
as “Hearings”), page 21. 

2. Hearings 30. 

3. Ibid. 

4. Youngstown Sheet & Tube Co. v. Sawyer, 
343 U. S. S79, 587, 589 (1962). 

5. Jackson, Tae Surpmmr Court in THe Amer- 
1can System or Govemmment 46 (1955). 
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Legislative Oversight 


continue the argument as to wheth- 
er administrative agencies vested 
with such powers can be fitted prop- 
erly into our constitutional struc- 
ture. They have now become an ac- 
cepted part of the legal system. 
Doubtless, men may still debate as 
to their desirability. “In the opin- 
ion of this House’, reads a famous 
House of Commons resolution of 
Stuart times, “the power of the Ex- 
ecutive has increased, is increasing, 
and ought to be diminished.” Pre- 
sumably, there are many who would 
like to see a resolution 
moved in contemporary American 
legislatures. Yet it is not the growth 
of executive power as such that con- 
stitutes a great danger to our polity. 
Executive power properly controlled 
is an essential tool to enable the 
modern state to perform its multi- 
fold tasks. The great danger is the 
delegation to the executive of un- 
controlled power—of power which 
(in Justice felicitous 
phrase) is not canaiized within 
banks that keep it from overflow- 
ing.® 


similar 


Cardozo’s 


Administrative Agencies .. . 
The Need for Safeguards 


Thus, while we may concede the 
need for delegations of power to ad- 
ministrative agencies, we may still 
insist on the overriding need for 
safeguards. To admit that the de- 
velopment of the administrative 
process is necessary does not require 
us to concede that it should be free 
of checks such as a proper balance 
between the general security and the 
individual life has led us to impose 
on both the legislative and judicial 
processes.? Few will dispute the need 
for administrative power to cope 
with modern conditions; at the same 
time, since all power is, as Madison 
put it, of an encroaching nature, it 
must be controlled by law lest it be- 
come arbitrary. In the field of ad- 
ministrative law, historic responsi- 
bility can never make up for the 
want of legal responsibility. 

In our system, based as it is upon 
common-law concepts and _tradi- 


tions, there are two basic checks up- 
on abuses of administrative power 


20 American Bar Association Journal 


from outside the executive branch 
itself. These are the controls exer- 
cised by the legislative and judicial 
branches. Lawyers have, not unnat- 
urally, tended to focus their atten- 
tion almost entirely on the aspect 
of judicial control. It needs to be 
emphasized, all the same, that ju- 
dicial review by itself cannot per- 
form the whole job of policing the 
administrative process. “As an appel- 
late judge”, declares Judge David W. 
Peck, “I have no hesitation in stat- 
ing ... that the job of effectively 
controlling the administrative agen- 
cies cannot be performed by the 
courts alone.”® The role of the 
courts is to grant relief against ad- 
ministrative action which is ultra 
vires. But the courts cannot ensure 
that the enabling statute contains 
effective standards to canalize dele- 
gated authority. And, if there are no 
such standards, judicial review be- 
comes all too often more a matter 
of form than substance—“as sound- 
ing brass or a tinkling cymbal’’® — 
since broad, wholesale standards do, 
in effect, justify almost any admin- 
istrative action. In addition, it must 
be emphasized that, in recent years, 
the federal courts have tended con- 
sistently to self-limit the scope of 
their reviewing power. Whatever 
may be said about the merits of this 
trend, it seems clear that it has les- 
sened the protection afforded pri- 
vate citizens who are adversely af- 
fected by administrative action. 

For there to be truly effective 
checks upon administrative action, 
control by the courts must be sup- 
plemented by congressional over- 
sight. The Congress is the one great 
organ of government that is both re- 
sponsible to the electorate and in- 
dependent of the executive. As the 
source of delegations of administra- 
tive power, it must also exercise di- 
rect responsibility over the manner 
in which such power is employed. 
The Congress does not really get 
rid of a subject by delegating pow- 
ers to the executive. The consistent 
transfer of authority to the agencies 
only increases the difficulty, from the 
point of view of the effective work- 
ing of representative democracy. If 











the trend toward bureaucratic pre 
dominance is successfully to be 1 
sisted, the Congress must not su 
render control as it has delegate: 
power. In an era of ever-expanding 
administrative authority the great 
need is for effective safeguards out 
side of the executive branch, by 
organs wholly independent of the 
administrative process. Such inde- 
pendent control can, in practice, be 
exercised only by the legislative and 
judicial branches. In this country, as 
already stated, we have devoted most 
of our attention to control by the 
courts as a safeguard. The technique 
of direct legislative supervision has 
largely been neglected. The develop- 
ment of proper techniques of con- 
gressional control can enable the 
Congress to assume its rightful place, 
proper to the elected representatives 
of the people, as overseer of the 
powers which it has delegated. 
“For three quarters of a century”, 
asserted Justice Jackson just before 
his death in 1954, “Congress has con- 
tinued to launch these agencies with- 
out facing and resolving the admin- 
istrative law problems which their 
functions precipitated”..°. The 
American Bar Association has rec- 
ognized that it is the duty of the 
legal profession to help the Con- 
gress resolve these problems. The 
Association has been most active in 
promoting legislative reforms in ad- 
ministrative procedure, both in the 
movement which culminated in the 
Administrative Procedure Act of 
19461! and in more recent efforts to- 
ward enactment of a more compre- 
hensive agency proced::r2i code. As 
far as the particular problem of 
congressional oversight has been 
concerned, the Association has also 
endeavored to play a pertinent part. 
On February 20, 1956, the House of 
Delegates adopted a resolution urg- 
ing the establishment within the 
Congress of a permanent committee 


on administrative procedure, en- 





6. Schechter Poultry Corp. v. United States, 
295 U. S. 495, 551 (1935). 

7. Pound, Apministrative Law 26 (1942). 

8. Hearings 27. 

9. The biblical phrase used in NLRB v. Rob- 
bins Tire & Rubber Co., 161 F. 2d 798, 804 (5th 
Cir. 1947). 

10. Loc. cit. supra, ‘note 5. 

ll. See W Yang Sung v. McGrath, 339 
U. S. 33, 37 (1950). 
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isted with the duty of scrutinizing 

e administrative process, to ensure 

\ir play and due process and proper 

ympliance with the Administrative 
Procedure Act and laws of like chat 
icter. 

The resolution just referred to 
recognizes that, as a practical mat- 
ter, a legislative assembly as large as 
the Congress cannot possibly exer- 
cise its function of oversight of the 
administrative branch as an entity. 
If the job of oversight is to be done 
effectively, the responsibility must be 
entrusted to some body in which the 
Houses of Congress have confidence. 
In view of the constant traditions 
and practice of the two Houses, the 
most effective method of ensuring 
that the task of oversight will be 
properly performed is the constitu- 
tion of a standing committee to per- 
form that task. It is just such a com- 
mittee that is contemplated by the 
February 20 resolution of the House 
of Delegates. 

During the last session of the 84th 
Congress, House Resolution 462 was 
introduced by Representative How- 
ard Smith and referred to the Com- 
mittee on Rules of the House of 
Representatives. H. Res. 462 is es- 
sentialiy similar in its terms to the 
House of Delegates’ resolution al- 
ready referred to. It would amend 
the rules of the House of Repre- 
sentatives to provide for a standing 
Committee on Administrative Pro- 
cedure and Practice. Such a commit- 
tee would have jurisdiction over 
matters primarily involving 

(a) Procedures of administrative agen- 

cies. 

(b) Publication of rules, orders, pol- 

icies and information of administra 

tive agencies. 

(c) Hearing officers of administrative 

proceedings. 

Under the terms. of H. Res. 462, 
such a committee would have the 
duty of 


(1) studying complaints concern- 
ing abuses of administrative authority 
and the exercise of unusual and un- 
expected powers and the need for 
legislative standards to limit the exer- 
cise of administrative discretion in 
areas of delegated power; 

(2) studying the procedures and 











practices of administrative agencies 
with a view to determining whether 
such procedures and practices are in 
accordance with law, adequately pro- 
tect public and private rights, avoid 
undue delay and unnecessary expense, 
and comport with principles of fair 
play; and 

(3) evaluating the effects of laws en- 
acted to regulate procedures of ad- 
munistrative agencies. 
On May 22, 23 and 24, 1956, hear- 
ings were held by a special subcom- 
mittee of the House of Representa- 
tives’ Committee on Rules, under 
the chairmanship of Congressman 
Richard Bolling,'? to hear the testi- 
mony of representatives of the 
American Bar Association on H. 
Chairman-Nominee of the Associa- 
tion’s House of Delegates,'® the 
Chairman of its Section of Adminis- 
distinguished 
Res. 462. Eight witnesses testified in 


trative Law, a 
support of the proposed committee. 
They included two past Presidents'* 
and the President-Nominee' of the 
American Bar Association, the 
judge,'* and two law professors.'* All 
of the witnesses pointed to the need 
for more effective congressional over- 
sight and urged the establishment of 
the proposed committee as a means 
of obtaining such oversight in prac- 
tice. Their views were well summed 
up in the concluding statement of 
Rufus Poole, Chairman of the Ad- 
ministrative Law Section:'® 
In conclusion, we submit that at 
the present time there is a serious 
legislative void in congressional com- 
mittee structure with respect to basic 
legislation which concerns the admin- 
isirative process as a whole through- 
out our Government. A new standing 
committee is needed to supply the 
specialized knowledge necessary to 
cope with problems of agency pro- 
cedure. 


Hearings on H. Res. 462... 


Educating the Congress 


As a practical matter, the hearings 
referred to were held too late in the 
session for any serious steps in the 
direction of implementing H. Res. 
162 to be taken in the last session 
of the Congress. Indeed, the true use- 
fulness of those hearings is to be 
found in the educative effect they 
have had, both within and without 


Legislative Oversight 





Bernard Schwartz was educated at the 
College of the City of New York, New 
York University, Harvard and Cam- 
bridge (England). He is the author of 
several books and numerous articles 
in legal periodicals. 





the Congress. It is in the 85th Con- 
gress, which convenes in January, 
1957, that a real effort must be made 
to translate the terms of both the 
February 20, 1956, resolution of the 
House of Delegates and H. Res. 462 
into living reality. But such an effort 
can be crowned with success only if 
it has the informed and active sup- 
port of the members of the legal 
profession. 

There are few matters to be in- 
troduced before the new Congress 
that will deserve more strongly the 
advocacy of lawyers in this country 
than a resolution looking toward 
vesting of the congressional respon- 
sibility of oversight in a_ special 
standing committee. As Cody Fowl- 
er well stated at the May 22 hearing, 
“I feel that it is not only desirable 
for this committee to be established, 
but also that it is absolutely essential 
if the Congress, in the future, is to 





12. Representatives Smith and Latham were 
the other two members of the subcommittee. 
13. Cody Fowler and Robert G. Storey. 

14. David F. Maxwell. 

15. Charles S. Rhyne. 

16. Rufus G. Poole. 

17. David W. Peck. 

18. E. Blythe Stason and the present writer. 
19. Hearings 9. 
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fulfill the responsibalicies with which 
it is charged by our Constitution.’’*° 

A committee such as that con- 
templated by H. Res. 462 would 
both scrutinize delegations of power 
to ensure that they are canalized, so 
far as practicable, by effective stand- 
ards and oversee administrative pro- 
cedure to ensure conformity to fair 
play and due process. These are, as 
any administrative lawyer knows, the 
crucial areas of our administrative 
law. Uniess there are precise stand- 
ards to limit delegations, the admin- 
istrator is, in reality, being given a 
blank check to make law in the del- 
egated area of authority. Statutes 
containing no real standards are apt- 
ly characterized as “skeleton” legis- 
lation. In such cases, the flesh and 
the blood—not to mention the soul 
—of the schemes of legislative regu- 
lation are left entirely to administra- 
tive discretion. Similarly, the proce- 
dural aspect of agency power is a 
vital one. If administrative agencies, 
in Chief Justice Hughes’ words, 
“are to serve the purposes for which 
they are created and endowed with 
vast powers, they must accredit them- 
selves by acting in accordance with 
the cherished judicial tradition em- 
bodying the basic concepts of fair 
play”’.?! 

Such a committee would concern 
itself with administrative procedure 
and practice matters that are com- 
mon to many agencies, and hence 
require attention on a horizontal ba- 
sis for all agencies. It would also 
concern itself with differences in 
procedure and approach among the 
agencies, and examine whether such 
differences are, in fact, justified: An 
able permanent staff of the commit- 
tee would be of invaluable assistance 
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to the other committees of Congress, 
to the agencies of government, and 
to the individuals affected by their 
action, and thereby contribute ma- 
terially to eficiency in government 
and the preservation of individual 
rights. Simply stated, the administra- 
tive process would then be recog- 
nized, as it needs to be, as a major 
area of congressional concern, par- 
alleling the other important respon- 
sibilities with which committees of 
Congress are charged. 

It is important to remember that 
the problems posed by the present- 
day administrative process are not 
entirely without precedent in our 
law. It is basically those problems 
with which the common-law world 
had to deal in Tudor and Stuart 
times. At that time also the powers 
of the executive were being in- 
creased to a thitherto-unprecedented 
degree and the jurisdiction of the 
ordinary courts was being super- 
seded by a host of executive tribu- 
nals, of which the most important 
were the Star Chamber and Chan- 
cery. Then, too, it was the legal pro- 
fession that had to assume a primary 
responsibility for preserving the rule 
of law. As Chief Justice Vanderbilt 
well said almost two decades ago, 
“Maitland, in his Rede lecture, has 
shown how the common lawyers of 
the sixteenth century met the chal- 
lenge of another body of administra- 
tive law, in Chancery, in the Star 
Chamber and in the Privy Council 
—and to the great advantage of the 
common law.... The common law- 
yers of the sixteenth century met 
their problems and mastered them. 
The challenge of today is so clear 
that it does not need to be stated. 


The only question is can we meet 





it?’’22 


How was the problem ol keepin, 
the executive in subordination 
the rule of law met by the legai pro 
lession of Tudor and Stuart times: 
Holdsworth, in a most suggestive 
portion of his masterful treatise,** 
states that the common lawyers dic 
so by allying themselves with the 
Parliament of the day. It was the al 
liance of the lawyers and the legis- 
lature that was able to bridle the 
claims of the executive to unlimited 
power. 

The parallel of Stuart times is 
most suggestive. We, too, are con 
fronted with constant aggrandize 

administrative 
and the need to impose safeguards il 


ment ol authority 
the rule of law is to be maintained 
dominant characteristic of 
our polity. The answer which ow 


as the 


predecessors gave to the question ol 
how to curb the executive is one 
which we can scarcely aflord to ig 
nore. If the legal profession today, 
like that of Stuart England, could 
combine with the legislative branch 
to work out the necessary checks, 
our problem of executive power 
might also be resolved. Proper sup- 
port for a legislative measure like 
H. Res. 462 is an important first 
step in that direction. The common 
lawyers of Stuart times met and 
mastered their problems of adminis 
trative law by combining with the 
Parliament to restrain executive pre- 
tensions. Can we do less than seek 
to follow their example? 





20. Hearings 14. 

21. Morgan v. United States, 304 U. S. 1, 22 
(1938) . 

22. The Place of the Administrative Tribu- 
> Our Legal System, 24 A.B.A.J. 267, 273 
qa - 

23. 6 Holdsworth, History or Enciisn Law 
101 (1924). 
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Antitrust Law: 


Consent Judgments in Merger 


by Ephraim Jacobs - of the District of Columbia Bar 


® This is a discussion of the effect of the 1950 amendment of the Clayton Act, 
commonly known as the anti-merger statute. The author, who is Chief of the Leg- 
islation and Clearance Section of the Antitrust Division of the Department of 
Justice, considers three consent decrees recently entered in cases involving markets 


as diverse as frozen orange juice, shoes and hotels. Mr. Jacobs draws five conclu- 
sions about the merger statute from his study. 





® At the time of this writing the De- 
partment of Justice has filed nine 
cases! alleging violations of Section 7 
of the Clayton Act, as amended in 
1950, commonly referred to as the 
anti-merger statute.2 The Federal 
Trade Commission, which has con- 
current jurisdiction with the Depart- 
ment of Justice to enforce Section 7 
of the Clayton Act, has started pro- 
ceedings in seventeen cases.* 

The Department of Justice insti- 
tutes these cases under Section 15 of 
the Clayton Act* which authorizes 
the Attorney General to bring pro- 
ceedings in equity to prevent and re- 
strain violations of that Act. The 
proceedings being in equity, no rigid 
standard is imposed on the Attorney 
General as to the type of relief he 
may seek. Thus, the prayer for re- 
lief in these cases may ask not only 
for divestiture of stock or assets il- 
legally acquired, but also for an in- 
junction against further 
tions, if that seems appropriate, and 
for other relief adjusted to the re- 
quirements of the case. Against this, 
consider that the Federal Trade 
Commission has no equity jurisdic- 


acquisi- 


tion to enforce Section 7. 
ceedings are instituted under the au- 
thority of Section 11 of the Clayton 
Act,5 which requires the Commis- 
sion, after a hearing and after a 
the law has been 
or is being violated, to issue an or- 
der requiring the respondent to 
cease and desist from such violation, 


Its pro- 


conclusion that 


Cases 


“divest itself of the stock, or 
other share capital, or held” 


and to 
* assets, 
contrary to the provisions of Section 
7. 

The latitude as to relief which 
equity jurisdiction appears to afford 
the Justice Department in Section 7 
cases may partially 
three of the nine cases filed by the 
Department, namely, Minute Maid, 
General Shoe and Hilton have been 
terminated by the entry of consent 
three consent 


judgments, since they are firsts in 


explain why 


judgments.® These 


the field, assume an importance that 
overrides their relationship to the 





1. U.S. v. Schenley Industries, Inc. (Civil 
No. 1686, D. Del.); U.S. v. Minute Maid Corp. 
(Civil No. 6429-M, S.D. Fla.); U.S. v. General 
Shoe Corp. (Civil No. 2001, M.D. Tenn.); U.S. 
v. Hilton Hotels Corp. and Statler Hotels Dela- 
ware Corp. (Civil No. 55C 1658, N.D. Ill.) U. S. 
v. Brown Shoe Company, Inc. and G. R. Kinney 
Company, Inc. (Civil No. 10527, E.D. Mo.). U.S. 
v. American Radiator & Standard Sanitary 
Corporation (Civil No. 14469, W. D. Penn.) 
U.S. v. Continental Can Company, Inc. 
and Hazel-Atlas Glass Company (Civil No. 
112-387, S. D. N.Y.): U.S. v. Continental Can 
Company, Inc. (Civil No. 114-117, S. D. N.Y.); 
U.S. v. Maryland and Virginia Milk Producers 
Association, Inc. (Civil No. 4482-56, Dist. Col.) 

2.15 U.S.C. §18. This section provides, 
among other things: 

That no corporation engaged in com- 
merce shall acquire, directly or indirectly, 
the whole or any part of the stock or other 
share capital and no corporation subject to 
the jurisdiction of the Federal Trade Com- 
mission shall acquire the whole or any 
part of the assets of another corporation 
engaged also in commerce, where in any 
line of commerce in any section of the 
country, the effect of such acquisition may 
be substantially to lessen competition, or 
to tend to create a monopoly. 

3. In the Matter of Foremost Dairies, Inc. 


(Docket No. 6495); In the Matter of A. G. 
Spalding & Bros., Inc. (Dicket No. 6478); In 
the Matter of Union Bag & Paper Corporation 
and Hankins Container Company (Docket No. 
6391); In the Matter of Farm Journal, Inc. 
(Docket No. 6388); In the Matter of Crown 
Zellerbach Corporation (Docket No. 6180); In 
the Matter of Luria Brothers and Company, 
Inc., et al. (Docket No. 6156): In the Matter of 
Pillsbury Mills, Inc. (Docket No. 6000); In the 
Matter of Scovill Manufacturing Company 
(Docket No. 6527); In the Matter of Brillo 
Manufacturing Company, Inc. (Docket No. 
6557); In the Matter of Scott Paper Company 
(Docket No. 6559); In the Matter of Fruehauf 
Trailer Co. (Docket No. 6608); In the Matter 
of The Vendo Company (Docket No. 6646); 
In the Matter of National Dairy Products Corp. 
(Docket No. 6651); In the Matter of The 
Borden Company (Docket No. 6652); In the 
Matter of Beatrice Foods Company (Docket 
No. 6653); In the Matter of Erie Sand and 
Gravel Company (Docket No. 6670); In the 
Matter of International Paper Co. (Docket No. 
6676). 

4. 15 U.S.C. §25. 

5. 15 U.S.C. §21. 

6. The author of this article signed all of the 
judgments as well as the nine complaints. His 
comments herein express his personal views 
and are not necessarily conttleunt with the 
views of the Department of Justice. 
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particular litigation of which they 
are a part. They suggest what the 
trend might be as to relief in Sec- 
tion 7 cases brought by the Depart- 
ment of Justice, cases which will 
unquestionably increase in number 
and importance as time passes and 
judicial constructions on the mean- 
ing of the statute emerge.’ 


The Minute Maid Case. . . 
The Freezing of Snow Crop 


The Minute Maid judgment was 
the first one entered. Its provisions 
will be more meaningful if a brief 
factual résumé is first given. The 
complaint, filed September 7, 1955, 
alleged that by its acquisition of the 
Snow Crop division of Clinton 
Foods, Inc., Minute Maid acquired 
control of frozen juice concentrate 
facilities which, when combined 
with its own, represented approxi- 
mately 35 per cent of total industry 
capacity. It was also charged that 
the combined sales of Minute Maid 
and Snow Crop represented about 
25 per cent of the national market. 
The complaint stated that three 
companies controlled approximately 
50 per cent of the total national ca- 
pacity for frozen citrus juice con- 
centrates, and that the remaining 
50 per cent was divided between 
approximately twenty-five other 
companies. Further, it was claimed 
that the sales of a few major com- 
panies accounted for a large part of 
the total national sales.® 

On the same day the complaint 
was filed, the judgment was en- 
tered.® It attempted to accomplish, 
basically, two objectives. First, it 
sought to dissipate the “dominant” 
market position Minute Maid had 
obtained by the acquisition. Toward 
this it required divestiture of certain 
of the acquired facilities, as follows: 


(A) Within a reasonable time 
from the date of the entry of this 
Final Judgment, defendant Minute 
Maid shall pursuant to the terms and 
conditions of this Section V, dispose 
of as complete units, the frozen con- 
centrate facilities located at Dunedin 
and Frostproof, Florida acquired by it 
from Clinton pursuant to a written 
agreement between Minute Maid and 
Clinton dated November 30, 1954; 


(B) Following the entry of this 
Final Judgment defendant Minute 
Maid shall render quarterly reports 
to this Court, with copies to the At- 
torney General, outlining in detail 
the efforts made by Minute Maid to 
dispose of such facilities. If the plain- 
tiff herein is, at any time, dissatisfied 
with the progress being made in the 
disposition of the aforementioned fa- 
cilities it may file a petition with this 
Court for such further orders and di- 
rections as may be necessary to effect 
the disposition of such frozen concen- 
trate facilities by defendant Minute 
Maid; 

(C) Defendant Minute Maid shall 
take such steps as are necessary to 
maintain said .rozen concentrate fa- 
cilities at the standard of operational 
performance for the production of 
frozen concentrates in effect at the 
time of the entry of this Final Judg- 
ment. Pending such disposition of fa- 
cilities defendant Minute Maid shall 
not permit said facilities to be dimin- 
ished in capacity or to be turned to 
uses other than the production of 
frozen concentrates, where such use 
would in any manner, impair the 
capacity of such facilities for the pro- 
duction of frozen concentrates. 
Second, the judgment attempted 

to assure that, at least for a stated 
period of time, Minute Maid would 
make no further acquisitions which 
would have anti-competitive effects. 
The applicable provision states: 

Defendant Minute Maid, for a peri- 
od of five (5) years from the sale or 
divestiture of both the Dunedin and 
Frostproof, Florida frozen concen- 
trate facilities, is hereby enjoined and 
restrained from acquiring, directly or 
indirectly, any shares of stock or other 
interest in, or any frozen concentrate 
facilities of, any person engaged in the 
production, distribution or sale of 
frozen concentrates, except upon ap- 
plication to this Court and after an 
affirmative showing to this Court that 
such acquisition may not tend to les- 
sen competition or create a monopoly 
in the manufacture or sale of frozen 
concentrates. 


This provision, note, shifts the bur- 
den of proof to the defendant. At 
the end of the five-year period Min- 
ute Maid may acquire at its own 
risk, and the normal procedures of 
Section 7 enforcement would once 
more prevail. 

Another facet of this case should 
be mentioned. In acquiring Snow 
Crop, Minute Maid obtained the 
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right to use the Snow Crop name 
on frozen citrus concentrates. This 
name had national appeal and iis 
acquisition resulted in Minute 
Maid’s having available two well- 
known national brands. It was be- 
lieved that this might give Minute 
Maid a substantial competitive ad- 
vantage. Whether to enjoin Minute 
Maid from using this asset presented 
a troublesome problem. It was com- 
plicated by the fact that the name 
was also utilized in the frozen fruit 
and vegetable business of Snow 
Crop which Minute Maid had also 
acquired, but concerning which no 
illegality was charged by the Gov- 
ernment. The problem was resolved 
by a provision in the judgment 
which permits the Government, 
within two years, to petition the 
court for additional relief as to 
trade-marks or trade names. Thus 
the Government, by observing the 
actual competitive effects within 
this period of the use by Minute 
Maid of two important trade names, 
will be able to assess in a more 
practical context what additional re- 
lief, if any, may be required. 


Another Step .. . 

The General Shoe Case 

The judgment in the General Shoe 
case was entered in February, 1956. 
The alleged facts and theory of that 
case were quite different from Min- 
ute Maid. While the complaint in- 
dicates that General is one of the 
largest shoe producers, it did not 
allege a dominant market position. 
Further, it charged that a series of 
eighteen acquisitions, starting in 
1950, cumulatively violated Section 
7. It did not assert that any one of 
the acquisitions was independently 
illegal. The case involved both hori- 
zontal and vertical acquisitions.'° 





7. As of this writing, there has been no judi- 
cial opinion on the merits which construes the 
amended Section 7. But see Hamilton Watch 
Co. v. Benrus Watch Co., 206 F. 2d 738; 114 F. 
Supp. 307 (1953). 

8. In agreeing to the judgment the defendant 
in this case, as well as the defendants in the 
General Shoe and Hilton cases, did not admit 
any violation of law. 

9. This was effectuated through pre-filing 
negotiations which are authorized in selected 
cases. 

10. Section 7 applies to horizontal, vertical 
and conglomerate acquisitions. See Report No. 
1191, House of Representatives, 8lst Cong., ist 
Sess., page 11. 
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Some of the companies acquired 
were shoe manufacturers. Many of 
the acquired companies operated re- 
tail outlets, and it is probable that 
the acquisition by General of retail 
outlets was the most important as- 
pect of the case. The theory of this 
part of the case may be summarized 
as follows: General, one of the larg 
est shoe manufacturers, was engaged 
in a program of acquiring retail out- 
lets; many of the acquired outlets 
were purchasing shoes from com- 
petitors of General; after General 
acquired the outlets the latter would 
start purchasing shoes from General, 
and competing manufacturers would 
thereby be foreclosed from this mar- 
ket. The complaint asserted that ac- 
quisitions by General might contin- 
ue unless the relief prayed for was 
granted. One of the principal ob- 
jectives of this case, therefore, was 
to decelerate acquisitions by Gener- 
al, since each acquisition of retail 
outlets allegedly resulted in a poten- 
tial shrinkage of the market avail- 
able to competing manufacturers. 
To accomplish this objective the 
judgment provided: 


(A) Until October 1, 1956, defend- 
ant General is enjoined and _ re- 
strained from acquiring, directly or 
indirectly, any shares of stock or assets 
of, or any controlling or ownership 
interest in, any shoe manufacturer, 
shoe retailer or shoe wholesaler. 

(B) After October 1, 1956, defend- 
ant General is enjoined and _ re- 
strained, for a period of five (5) years 
from the date of entry of this Final 
Judgment, from acquiring, directly or 
indirectly, any shares of stock or assets 
of, or any controlling or ownership 
interest in, any shoe manufacturer, 
shoe retailer or shoe wholesaler except 
(1) with the approval of the plaintiff 
or (2) after an affirmative showing 
to the satisfaction of this Court, upon 
thirty (30) days notice to the plaintiff, 
that such acquisition will not sub- 
stantially lessen competition or tend 
to create a monopoly in the manu- 
facture, distribution or sale of shoes: 


(C) After October 1, 1956 nothing 
contained in this Section IV shall pre- 
vent the defendant General from ac- 
quiring, directly or indirectly, any 
shares of stock or assets of, or any 
controlling or ownership interest in, 
any shoe manufacturer, shoe retailer 
or shoe wholesaler where: 


(1) such corporation to be ac- 
quired faces imminent bankruptcy or 
will not be able to continue in busi- 
ness and has made bona fide efforts to 
sell its shares of stock or assets or 
other controlling or ownership inter- 
est to not less than three (3) other 
potential purchasers without receiv- 
ing any reasonable offers from them 
or any other person; or 

(2) such acquiring will only result 
in the defendant General’s obtaining 
the ownership or control of an inde- 
pendent outlet which is the substan- 
tially equivalent replacement of an 
affiliated retail outlet which the de- 
fendant has lost or is losing by reason 
of loss of lease or acquisition. 


The 


compensate small manufacturers in 


judgment sought also to 


some way for part of the markets 
they might have lost by General's 
consummated acquisitions. Thus it 
was required: 


For each of its five (5) fiscal years 
(1955-1956 through 1959-1960) _ fol- 
lowing the date of entry of this Final 
Judgment, defendant General is or- 
dered and directed to purchase shoes 
produced by manufacturers other 
than itself and such purchases shall be 
at least twenty percent (20%) of the 
total volume of shoes sold by defend- 
ant General’s affliated retail outlets, 
provided, however, that defendant 
General may average such purchases 
over any two consecutive fiscal years. 


This assures competing manufac- 
turers that, for at least five years 
they will continue to supply some 


of the shoes which General sells 
through acquired outlets. 
Additional miscellaneous provi- 


sions of interest are the following: 


For five (5) years from the date of 
entry of this Final Judgment defend- 
ant General is enjoined and _ re- 
strained from: 

(A) Operating any affiliated retail 
outlet on a low profit margin for the 
purpose of injuring any independent 
retail outlet or outlets; 

(B) Knowingly receiving quantity 
or other discounts on purchases of 
any supplies, parts or component 
units used in the manufacture, dis- 
tribution or sale of shoes which are 
not available to other shoe manufac- 
turers under like or similar condi- 
tions; 

(C) Requiring any independent 
retail ‘outlet to buy from defendant 
General all or any specified portion of 
its requirements for shoes. 
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Ephraim Jacobs, who started with the 
Department of Justice in 1944, has 
been Chief of the Legislation and 
Clearance Section of the Antitrust Di- 
vision since 1952. His duties include 


supervision over the Antitrust Di- 
vision’s merger work. This involves 
litigation of merger cases as well as ad- 
ministration of the merger “clearance” 
program. Under the latter program, 
companies contemplating a merger may 
obtain an advance indication as to 
whether the Department of Justice 
would institute proceedings should the 
merger proceed. He is a graduate of 
Marshall College, George Washington 
University (LL.B.) and Georgetown 
University 





Further, the judgment included pro- 
visions requiring the licensing of 
patents and technical information 
relating to the manufacture of shoes. 

The Government did not insist 
on divestiture of the acquired prop- 
erties in this case. There were sev- 
eral factors involved. First, as pre- 
viously mentioned, one of the main 
objectives of the case was to arrest 
an acquisition trend, and this was 
accomplished by other provisions of 
the judgment. Second, some of the 
acquisitions in the allegedly illegal 
series were of companies in serious 
financial condition. Third, the op- 
erations of some of the acquired 
companies, including retail outlets, 
had been closed down. Finally, it 
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was anticipated that some of the 
properties, if divestiture were re- 
quired, would be of interest only to 
other shoe manulacturers who were 
already almost as large as, or larget 
than, General, and who had also 
made prior acquisitions of their 
own. 


The Hilton Case .. . 

No Room for Competition 
The third judgment was in the Hii- 
ton case and was also entered in 
February, 1956. This judgment, too, 


has distinguishing features. The 
complaint, filed in April, 1955, 


charged that the merger of Hilton 
Hotels, Inc., and Hotels Statler Cor- 
poration, two of the largest hotel 
chains in the United States, may re- 
sult in a substantial lessening of 
competition or tendency to monop- 
oly in the hotel business generally 
throughout the country; and specil- 
ically, that it may have these effects 
in the cities of New York, Washing- 
ton, St. Louis and Los Angeles. In 
these four cities, both chains oper- 
ated hotels prior to the merger. The 
complaint emphasized the probable 
effects of the merger with respect 
to convention business. The hotels 
of both chains were among the lead- 
ing convention hotels in the United 
States. And particularly in the cities 
where both operated hotels, there 
was direct competition between them 
in soliciting and servicing conven- 
tion business. The complaint re- 
quested the court to require divesti- 
ture of the acquires! properties in 
New York, Washington, St. Louis 
and Los Angeles and such other ac- 
quired properties as might be nec- 
essary to clissipate the effects of the 
violation of law. 
The consent judgment required 
divestiture as follows:™ 
(A) Within a reasonable time after 
December 1, 1955, the defendants 
shall, pursuant to the terms and con- 
ditions of this Section IV, dispose of 
the Jefferson Hotel located in Ss. 
Louis, Missouri; the Mayflower Hotel 
located in Washington D. C.; and 
either the New Yorker Hotel or the 
Roosevelt Hotel located in New York, 
New York. 


(D) Beginning April 30, 1956 and 
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continuing until consummation of the 
disposals required by this Section IV 
defendants shall render to this Court 
and to the plaintiff a report within 
30 days after the end of each quarter, 
stating the efforts made by defendants 
to dispose of such properties and in- 
terests. If at any time the plaintiff 
is dissatisfied with the progress being 
made in the aforementioned disposals, 
it may file a petition with this Court 
for such further orders and directiow 
as may be necessary to effect such dis 
posals by the defendants. 


Note that whereas Hilton was re- 
quired to dispose of hotels, they were 
not the specific hotels acquired from 
Statler. the Government 
was satisfied on the basis of a com- 
parability study that the hotels be- 
ing divested were substantially as 


However, 


good, convention-wise, as were the 
acquired hotels. Therefore, substitu- 
tion was permitted. 

In the Hilton case the Govern- 
ment also obtained an injunction 
against future acquisitions. Here it 
was limited to the four key cities. 
The judgment states: 


Each defendant is enjoined and re- 
strained from making any acquisition 
before January I, 1961 if the effect of 
such acquisition will be to increase 
the number of listed hotels controlled 
by either or both defendants to more 
than four in New York City, N. Y., or 
more than one in Washington, D. C., 
or more than one in St. Louis, Mis- 
souri, or more than one in the com- 
posite area of Los Angeles and Bever- 
ly Hills, California.12 Provided, 
however, that if at any time either 
defendant desires to make any acquisi- 
tion prior to January 1, 1961 which 
would be otherwise prohibited by the 
foregoing, such defendant may submit 
a full disclosure of the facts with re- 
spect to such proposed acquisition 
and the reason therefor to the plain- 
tiff for consideration. If the plaintift 
shall not object to the proposed ac- 
quisition within 30 days, such acquisi- 
tion shall be deemed not to be a 
violation of this final judgment. 


The “listed hotels” referred to above 


were the principal convention hote|s 
in the four cities. 

In Minute Maid, 
and Hilton, the Government's cases 
were filed after the mergers had 
been completed so the complainis 
did not seek to prevent the acquisi- 
tions. The Brown Shoe case is dis- 
tinguishable in this respect. There 
the Government's complaint was 
filed prior to approval of the merge: 
by the stockholders, and it sought 
an injunction to prevent consumma 
tion.'3 Should a consent settlement 
be negotiated in a case in this 
posture, it is probable that an under- 
taking not with the 
merger would be the only relief ac- 
ceptable to the Government. 


General Shwe 


to proceed 


Conclusions 


Several conclusions might reason- 
ably be drawn from the above dis- 
cussion. These may serve as a guide 
to the position the Department ol 
Justice might take at the judgment 
stage of future Section 7 Clayton 
Act cases." 

1. The Department will tailor the 
relief to the requirements of the par- 
ticular case. Sometimes the relief 
will be something more or less than 
divestiture of the stock or assets il- 
legally acquired. 

2. It is probable that the Depart- 
ment will insist on divestiture when 
the complaint alleges an acquisition 
of a competitor that has been a sub 
stantial factor in the industry in- 
volved. 

3. When 
the Department may permit it to be 
accomplished within a reasonable 
time but will require periodic prog- 
ress reports. This gives the defend- 
ant a bargaining position in dealing 


divestiture is decreed, 


with prospective purchasers. 








11. The defendant Hilton had _ voluntarily 
disposed of a hotel in Los Angeles prior to 
the entry of the judgment. 

12. This is the number of hotels Hilton 
operated in these cities prior to the merger. 

13. In an order filed on March 13, 1956, fol- 
lowing a memorandum opinion entered De- 
cember 13, 1955, the Court has permitted 
Brown and Kinney to proceed with the merg- 
er subject to certain conditions which would 
assure effective divestiture relief in the event 
the Government eventually prevails in = the 


case. The Goverament also sought to enjoin 
the consummation of the merger involved in 
the Continental Can and Hazel-Atlas case, but 
the Court, in an order entered on September 
13, 1956, refused to grant the Government's 
request for a temporary restraining order. 

14. Consent orders have also been entered in 
two Federal Trade Commission p . 
namely, Union Bag and Scovill. The latter 
order requires divestiture of the aequired 
properties, including equipment, trade names, 
patents and good will, within ninety days 
after service of the order on the respondent 
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1. The Department will probab 
seek an injunction against future 
quisitions in most cases. This type 
{ relief is particularly important 
hen divestiture is not considered 


ssential. The nature of this injunc- 


tion may depend upon whether the 





defendant iy a chronic acquirer and 
whether there is a general trend to- 
wards concentration in the industry. 
Depending upon circumstances, the 
injunction might be for a_ stated 
number of years. 


5. The Department, within the 





Activities of Sections 








SECTION OF 
INTERNATIONAL AND 


COMPARATIVE LAW 
® The Midyear Meeting of the 
Council of the Section will be held 
at the Edgewater Beach Hotel in 
Chicago on 17 February 1957. Chair- 
men ol Section committees who are 
present in Chicago at that time are 
cordially invited to attend the meet- 
ing. It is expected that there will be 
several important committee re- 
ports presented to the Council, some 
of which may call for recommenda- 
tions to be presented to the House of 
Delegates at its Midyear Meeting on 
February 18-19. 

The Section’s Committees on the 
Pacific Settlement of International 
Disputes and the United Nations 
are being asked to study the signifi- 
taken by the United 


Nations with respect to recent mo- 


cant action 
mentous world events occurring in 
Eastern Europe and the Middle East. 
President Maxwell has expressed his 
interest in such studies with the 
that the 


lend its weight to the support of the 


thought Association will 
rule of law to secure a just and 


lasting peace. The Section, which 


numbers among its members our 
country’s outstanding international 
lawyers, should make a valuable and 
unique contribution to the solution 
of the complex problems facing the 
nations of the world. 

The 


tees have been organized for 1956-57. 


Section’s forty-five commit- 
Under the chairmanship of Lyman 
M. Tondel, Jr., a Committee on 
Scope and Correlation of Work has 
consider 


heen appointed to and 


make recommendations for the re 


organization of the committee work 
of the Section. It will be the func 
tion of the committee to review the 
jurisdiction of the committees, elim- 
inate overlapping of functions to the 
extent possible and redesignate them 
in order that committee titles reflect 
the true nature of their work. The 


Committee will report its recom 
mendations to the spring meeting of 
the Council and Section to be held 
in Washington, D. C., in May. It is 
hoped that as an ultimate result of 
such recommendations the Section 
of International and Comparative 
Law will be assisted by active com- 
mittees operating at the highest pos- 
sible efficiency in all phases of the 
Section’s jurisdiction. 
SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 
® Our Committee on Bankruptcy, 
which is actively pursuing its assign- 
ments during the current year, is for- 
tunate in numbering among its for 
tv-seven members, six Referees in 
bankruptcy. Referee Duberstein, of 
Brooklyn, Referee Friebolin, ol 
Cleveland, Referee Kruse, of Tole 
do, Referee Rickles, of Indianapolis, 
Referee Snedecor, of Portland, and 
Referee Streeter, of Chicago, have all 
contributing their valuable 
services to the assignments of the 
The Bank- 


ruptcy Committee is also fortunate 


been 


various subcommittees. 


to number amongst its members 
three law school professors, namely, 
Professor Hanna, of 
Law of Columbia University, Pro- 
fessor MacLachlan, of Harvard Law 
School, and Professor Mulder, of the 


Pennsylvania Law School. It ts also 


the School of 
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lramework ol equity jurisdiction, 
will seek to obtain such additional 
reliel as may be necessary to dissi- 
pate the effects of an illegal acquisi- 
tion and to aid competitors who may 
have been injured by the acquisi- 


tion. 


interesting to observe that the com- 
Walter Chandler, 
who contributed so significantly to 


mittee includes 
the comprehensive amendments to 
the Act in 1938, which resulted in 
the Act which bears his name. The 
Committee is correlating its efforts 
with Bank- 


Conference with a view to- 


those of the National 
ruptcy 
ward correcting by non-controversial 
amendments to the Bankruptcy Act 
a number of problems disclosed by 
recent court decisions. 

Our Committee on Commercial 
Arbitration has helped to obtain 
\ssociation approval to proposed 
amendments to the Uniform Arbi- 
tration Act. The Committee will 
contact with the 
Conference of Commissioners on 
Uniform State promote 
adoption of the Uniform Arbitra- 
tion Act in as many states as possible 


during the coming sessions of the 


remain in close 


Laws to 


legislatures. As part of the program 
of the Section of Corporation, Bank- 
ing and Business Law, at the next 
Annual Meeting of the American 
Bar Association in New York City in 
July 1957, this Committee will pre- 
sent a moot arbitration hearing. The 
parties, their attorneys, witnesses 
and the arbitrators will all be pres- 
ent at the proceedings and will func- 
tion as in an actual arbitration. This 
program should prove to be inter- 
esting and informative to all in at- 
tendance and is expected to dem- 
onstrate the speed, efficiency, and 
satisfactory results of commercial ar- 
bitration proceedings. 

States Banks 
is engaged in drafting a model stat- 


Our Committee on 


ute coveting the activities of cor- 
porate fiduciaries outside the states 
in which they are domiciled. It is 
also undertaking a study of the effect 
on bank mergers of various proposed 
amendments to the antitrust acts. 
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The Office of State Delegate: 


Has the Time Come for a Reappraisal? 


by Charles W. Pettengill - of the Connecticut Bar (Greenwich) 


= One of the longest debates on the floor of the House of Delegates at the last 
Annual Meeting in Dallas last August was on a proposal by Mr. Pettengill to pro- 
hibit men from serving simultaneously as State Delegate and on the Board of 
Governors of the Association. The proposal, which would have amended the 
Association’s Constitution, received a majority of the votes of the House, but 
not the required two thirds of the total membership and therefore failed. The 
matter will come up again in February; Mr. Pettengill here explains why he wants 
to see the Association’s Constitution so amended and goes on to examine some 
other problems in the organization of the governing bodies of the Association. 





® At the Dallas Annual Meeting 
there was majority support in the 
House of Delegates for a constitu- 
tional amendment which would pro- 
hibit any officer or member of the 
Board of Governors from serving at 
the same time as a State Delegate. 
The measure failed of passage be- 
cause of the technical provision that 
constitutional amendments require a 
two-thirds vote of all the Delegates, 
whether present or not. When final- 
ly put to vote, there were thirty-two 
less votes than the required 156. 
Many Delegates had already left for 
home by that time. However, the 
House did direct the Committee on 
Scope and Correlation and the Com- 
mittee on Rules and Calendar to 
prepare the text of a proposed 
amendment for consideration at the 
Midyear Meeting in February. Back- 
ers of the resolution expect favor- 
able action. 

Passage of the amendment would 
have affected three members of the 
Board of Governors who had either 
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been serving in both capacities or 
had indicated their intention or de- 
sire to continue to do so. The pro- 
posal thus raised for the first time 
the issue of dual job holding. The 
principle was thoroughly debated in 
the House with sentiment clearly op- 
posed to the idea of one man hold- 
ing two such offices at the same time. 

In presenting the amendment, the 
proposer stated that it would pro- 
vide a three-year rotation during 
which another member of the Asso- 
ciation from the Governor's home 
state might serve as a State Delegate. 
This would afford an opportunity 
for a state to be represented by two 
men instead of one and would serve 
to develop new blood and additional 
leadership. 

In the words of the proposer: 
“With the membership of the Amer- 
ican Bar Association doubled in re- 
cent years, some method must be de- 
vised to provide broader representa- 
tion of the individual members and 
greater participation. Why should 


men hold two offices at the same 
time when there is no dearth of ma- 
terial available? What State Delegate 
will claim that there is no other As- 
sociation member in his state ready, 
willing and capable enough to rep- 
resent the state during the three 
years he is serving as a member of 
the Board of Governors?” 

It may surprise many Association 
members to learn how widespread 
has been the practice in some states 
of permitting a State Delegate to re- 
tain that office even after his election 
to the Board of Governors. Although 
during the discussion in the House, 
one Delegate termed the practice 
ungracious and a former Chairman 
of thes House stated that the very 
idea “did violence to the instincts of 
human nature”, the practice will 
continue unless expressly prohibit- 
ed. 

The lively debate in the House 
brought to the fore questions which 
many Delegates and others have had 
in their minds for a long while but 
which have never heretofore been 
openly expressed. In the interest of 
the Association and in an attempt 
to devise plans for broader repre- 
sentation and active participation 
by more members, many other sug- 
gestions have been advanced. 

For example, perhaps there 
should be two State Delegates from 
each jurisdiction instead of one. At 
present, State Delegates are selected 
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y the American Bar Association 
1embers in each state, the District 
£ Columbia, Alaska, Hawaii and 
Puerto Rico. The State Delegate is 
designated the chairman of the del- 
egation from his state, but he is [ve- 
quently outnumbered by other Del- 
egates from his state representing the 
state bar association, large county o1 
city associations and other groups 
entitled to representation in the 
House of Delegates. Although he is 
the elected representative of the As- 
sociation members in his state, the 
other Delegates may represent Asso- 
ciations or organizations with a large 
proportion of non-members of the 
American Bar Association. Typical 
of this situation is the State of New 
York where at Dallas one State Del- 
egate represented 9096 members. At 
the same meeting there were eight 
other Delegates from New York rep- 
resenting other organizations or Sec- 
tions. In our desire to make the 
House of Delegates democratic and 
representative, we may have over- 
looked the necessity of requiring a 
reasonable percentage of American 
Bar Association memberships. Why 
should an association or organization 
whose members do not support the 
Association within reasonable limits 
have the same voice in the House as 
all the American Bar Association 
members in the state? Adding an ad- 
ditional State Delegate would give 
the Association members fairer rep- 
resentation. 

The principal advantage of being 
a State Delegate is the privilege it 
affords of nominating the officers 
and members of the Board of Gov- 
ernors. The 52 State Delegates have 
this authority, and comprise the 
Nominating Committee of the As- 
sociation. Perhaps this is the main 
reason why a Chairman of the 
House of Delegates or a member of 
the Board of Governors is reluctant 
to relinquish this power as a State 
Delegate. But in the light of past ex- 
perience and our increase in mem- 
bership, is it wise for so few men to 
possess such great power? Particu- 
larly is this true when those mem- 
bers of the Board of Governors who 
are also State Delegates are thus en- 


abled to participate in the nomina- 
tion of Governors from other Cir- 
cuits and eventually the selection ol 
the successors from their own Cir- 
cuits. 

Chis results in arrangements for 
rotation among the states in each 
Circuit to avoid contested elections. 
It follows that frequently the best- 
qualified candidate must stand aside 
or wait the turn of his state while a 
less-capable representative of some 
other state takes his turn. This sys- 
tem also works to the great advan- 
tage of small states which in some 
Circuits alternate with much larger 
states on an equal basis. For exam- 
ple, in the Second Circuit, it has 
been the practice to rotate the office 
of Governor among New York, Con- 
necticut and Vermont despite the 
fact that American Bar Association 
membership in the three states is so 
disproportionate. On June 30, 1956, 
there were 1304 American Bar Asso- 
ciation members in Connecticut, 
9096 in New York and 238 in Ver- 
mont. In the Fifth Circuit, where 
the rotation system also seemis to be 
in effect, American Bar Association 
memberships were distributed as fol- 
lows: Alabams 826, Florida 2188, 
Georgia 1578, Louisiana 1524, Mis- 
sissippi 642, and Texas 3965. Per- 
haps this inequality or weakness 
could be eliminated to some degree 
were each Circuit to periodically 
elect one Governor at large. This 
would increase the membership of 
the Board of Governors but would 
assure wider and perhaps more ade- 
quate representation. 

Another suggestion for assuring a 
faster turnover in the official family 
involves the office of the Chairman 
of the House of Delegates. Chosen 
now for a two-year term, the Chair- 
man is considered the second high- 
est officer in the Association. He is 
ex officio a member of the Board of 
Governors and is deemed the equiv- 
alent of Vice President. 

I am informed that originally it 
was thought this office would be suf- 
ficient honor and responsibility for 
any man who could not spare the 
time to become President. It was 
considered that a two-year term in 
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this important office would satisfy 
the ambition of the average member 
and clear the way for other men to 
aspire to the arduous one-year term 
as President. 

In practice, however, the plan has 
not worked out that way. In recent 
years we find Chairmen of the House 
of Delegates proposed for the Presi- 
dency and several have been elected. 
One answer given is that the posi- 
tion of Chairman of the House has 
not been assigned sufficient impor- 
tance on a national scale to chal- 
lenge a man’s capabilities. It is said 
that, although the Chairman of the 
House is rated next to the top and is 
a member of the Board of Gover- 
nors, he has few duties assigned by 
the Constitution and By-Laws other 
than presiding over four meetings of 
the House of Delegates. Actually, 
the Board of Governors has desig- 
nated him as Chairman of the Ad- 
ministration Committee, but the av- 
erage member has little appreciation 
of the importance of his office. Per- 
haps this defect, if it is one, could be 
corrected by naming the Chairman 
Executive Vice President. He might 
even be made Chairman of the 
Board of Governors or otherwise rec- 
ognized in some important way. 

Were such a plan to be adopted, it 
might be provided in the Constitu- 
tion that no member of the Associa- 
tion who has served as Chairman 
shall be eligible to be elected Presi- 
dent. A man could then decide in 
advance to which office he would as- 
pire and where he could perform the 
greater service. Would he be satisfied 
to preside over the legislative body 
of the Association acting in the ca- 
pacity of Executive Vice President 
for two years or would he have the 
time and be able to expend the en- 
ergy to serve for one year as Presi- 
dent of the Association? Many men 
who could serve as Chairman of the 
House of Delegates and do so with 
distinction, without unnecessary sac- 
rifice of time or injury to their pro- 
fessional career, could not undertake 
the demanding duties of the Presi- 
dency, entailing as it does continuous 
traveling, endless detail and con- 
stant contact with the Headquarters 
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Charles W. Pettengill 
State Delegate from Connecticut 





in Chicago. 

Expanding the 
chairman would provide two posi- 
tions of almost equal importance for 
two leaders of the Bar at the same 
time. A third position of importance 
could be added by creating the office 
of President-Elect. Election to such 
an office would offer a year’s prepar- 
ation for the Presidency and a 
much-needed advance period during 
which a lawyer could arrange his 
affairs and commit- 
ments. 


duties of the 


professional 


Failing some such solution, per- 
haps the office of Chairman of the 
House of Delegates should be limit- 





ed to a one-year term with no pro 
hibition against election to the Presi 
dency. The objection to a one-yeai 
term is that the Chairman would 
only preside over two meetings and 
have little opportunity to become 
experienced in the job. However, 
the advantage of a yearly turnover 
would seem to outweigh any theo- 
retical disadvantage, would enable 
more men to enjoy national promi- 
nence and might well serve as a 
testing ground for future candidates 
for President. In the rough and tum- 
ble of the House, a man's qualities 
and weaknesses soon become appar- 
ent. So long as the State Delegates 
are empowered to nominate, no bet- 
ter system could be devised to ap- 
praise a man. Such a system, of 
course, would not eliminate candi- 
lates who had never served as Chair- 
man or as members of the House of 
Delegates. 

Should the situation be considered 
by the Committee on Scope and Cor- 
relation or be referred to a special 
Committee? In my opinion, most 
emphatically “no”. The House, 
which is frequently described as the 
greatest deliberative body in the 
world, should itself determine the 
problems. The House is sometimes 
criticized for laying aside proposals 
which involve matters of policy and 
indicating an unwillingness to de- 
vote the time and attention neces- 
sary to adequate debate. After all, 





the House is the policy-making bod 
of the American Bar Association 
and if it is constantly relerring mat 
ters which do not involve abstrus 
questions of intricate detail to com 
mittees for study and later report, it 
seems to me there is danger that 
some day it will find itself devoid of 
the powers and responsibilities in 
tended to be placed upon it. 

On the all important subject of 
nominations, I offer a nove! sugges- 
tion. Would it not be refreshing if 
the State Delegates got into the hab- 
it of free discussion and exchange of 
ideas at their nominating meeting 
and endeavored to select for the 
Presidency and for the other offices, 
the men whom they considered best 
qualified, irrespective of sponsorship 
and even if their names were not 
otherwise presented? I wish this 
might happen sometime to see what 
would follow. 

It seems clear that the time has 
come for a critical reappraisal of our 
administration setup. In the light of 
twenty years’ experience, the prob- 
lems raised in this article seem to me 
to be the most important, although 
the solutions suggested may not be 
the best answers. Nevertheless some 
start must be made, and the debate 
in the House of Delegates at Dallas 
justifies the assumption that other 
members of the Association 
that opinion. 


share 


Law-Science Short Course on Legal Medicine 


The Law-Science Institute, co-sponsored by the Schools of Law and Med’:'»= >t 
The University of Texas, and directed by Dr. Hubert Winston Smith, will cowacct 
an intensive three-day short course, on the above subjects, in Townes Hall, 


Austin, Texas, February 7 


9, 1957. Nationally known medical authorities 


and trial counsel will be featured in carefully integrated presentations de- 
signed to develop medico-legal aspects in depth and in a manner calculated to 
be of maximum interest and value to trial lawyers, physicians and other persons 
professionally concerned with personal injury problems, Registration fee $50.00. 

Prospective registrants may obtain program details and registration data from 
The Law-Science Institute, Townes Hall, The University of Texas, Austin 12, 


Texas. 
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Lawyers and the Classics: 





The Spreading Technological Illiteracy 


by Cecil Sims + of the Tennessee Bar (Nashville ) 


* Mr. Sims believes that there is a dangerous tendency among members of our 


profession to ignore history, philosophy and the great literary classics, a knowl- 
edge of which is essential to the true professional man. “One may be a success- 
ful lawyer and confine his reading and his study to matters strictly within the 
field of the technical law” he says, but the lawyer who does so “has restricted him- 
self to the satisfactions of the skilled mechanic”. In this article, taken from a 
paper delivered at the 1956 Midwinter Meeting of the Bar Association of Tennes- 
see, Mr. Sims urges lawyers to “pick up historic tools of culture”. 





® In Sir Walter Scott's delightful 
novel Guy Mannering, one of the 
outstanding characters is a lawyer 
who is referred to as Counsellor 
Pleydell. In one of the novel's epi- 
sodes Counsellor Pleydell is showing 
Colonel Mannering around his 
chambers in High Street in Edin- 
burgh. Pointing to the books on 
his shelves, which he described as 
the “best editions of the best au- 
thors”, and in particular “an admir- 
able collection of the classics’, he 
said: 

These are my tools of trade. A lawyer 
without history or literature is a me- 
chanic, a mere working mason; if he 
possesses some knowledge of these he 
may venture to call himself an archi- 
tect. 

When one views the fragmenta- 
tion that now pervades the practice 
of law in the United States, it seems 
clear that a dangerous tendency is 
developing in our profession under 
the influence of which many suc- 
cessful lawyers are rapidly becom- 


ing mere skilled mechanics, the in- 
evitable result of which will be the 
loss of our rightful heritage as men 
of culture. As superior craftsmen we 
are, no doubt, rendering important 
and necessary services to our clients, 
but in the interest of efficiency we 
are forsaking leadership in public 
affairs and we no longer regard his- 
tory and philosophy and a knowl- 
edge of the great classics of litera- 
ture as essential to high professional 
attainments. 

I will concede at the outset that 
one may be a successful lawyer and 
confine his reading and his study to 
matters strictly within the field of 
the technical law. But in my judg- 
ment the successful lawyer who fails 
to cultivate and to implement his 
practice with a knowledge of history 
and the great classics of literature 
and philosophy has deprived himself 
of one of our profession’s greatest re- 
wards and has restricted himself to 
the satisfactions of the skilled me- 
chanic, and is in danger of losing the 


rightlul role of architect in public 
affairs. To quote Bacon's aphorism: 
“Reading maketh a full man, con- 
ference a ready man, and writing an 
exact man.” 


The Legal Profession . . . 
Technological Illiteracy? 


Lawyers, as a professional group, 
are becoming victims of the spread- 
ing disease of technological illiter- 
substitutes, 


acy. Mass mechanical 


such as radio and _ television, are 
slowly conquering our taste for gen- 
eral outside reading as well as our 
belief in its usefulness as an aid in 
the active practice of law. 

One of the most delightful and 
inspiring books that I have had the 
pleasure of reading in the last few 
years is one written by Catherine 
Drinker entitled Yankee 
from Olympus, with the subtitle 
“Justice Holmes and His Family”. 

After being wounded 
at the Battle of Chancellorsville, 
Holmes was mustered out of the 
Union Army at the age of twenty- 
four, with the grade of captain. His 
father, on previous occasions, had 
attempted to dissuade him from be- 
coming a lawyer. Here, in the words 
of the author, is an incident which 


Bowen, 


seriously 


took place a few days later: 


The next morning Holmes knocked 
on the door of his father’s study. “I 
am going to the law school,” he said 
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without preamble. 

Dr. Holmes looked up from his 
desk. ‘“‘What is the use of that?” he 
said. “What's the use of that, Wen- 
dell? A lawyer can’t be a great man.” 

The remark was instinctive. But if 
he had tried Dr. Holmes could not 
have devised a statement more pro- 
vocative to his son. “A lawyer can’t be 
a great man... .” 


His father looked at him sharply. 
Had Wendell heard what Dean Swift 
had to say about lawyers? Before Wen- 
dell could reply, Dr. Holmes reached 
for a book on his desk. “Here!” he 
said. “Gulliver is talking to the Hou- 
yhnhnms. ‘It is a maxim among these 
lawyers, that whatever hath been done 
before, may legally be done again; 
and therefore they take special care 
to record all the decisions formerly 
made against common justice, and the 
general reason of mankind. These, 
under the name of precedents, they 
produce as authorities, to justify the 
most iniquitous opinions; and the 
judges never fail of directing accord- 
ingly.’ ” 

Highly pleased with the aptness of 
the allusion, the Doctor returned Gul- 
liver to its place. “Uncle John”, he 
continued, “had tried the law and 
abandoned it. Had Wendell discussed 
a law career with Uncle John?” 

* . + 

. . . Leaving the book-lined study, 
leaving Gulliver and Dr. Holmes, he 
went over to Cambridge and signed 
his name in the rolls. But his 
father’s words went with him. A law- 
yer can’t be a great man. When he 
was ninety, Wendell Holmes would 
quote than phrase, adding that his 
father had kicked him upstairs into 
the law and he supposed he should 
be grateful. 

Holmes became a great lawyer, 
and notwithstanding his father’s ad- 
monition he also became a great 
man, not through the mechanics of 
law practice but through outside 
reading of the great literary classics 
and a study of history. 

It is said that Chancellor Kent, 
one of the great lawyers of all time, 
for ten years steadily divided the 
day into five portions and allotted 
them to Greek, Latin, law and busi- 
ness, French and English. 

John Adams, writing to Thomas 
Jefferson in 1814, in discussing the 
qualifications required for legal 
leadership, said: 
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Grammar, rhetoric, logic, ethics, 
mathematics, cannot be _ neglected. 
Classics . . . I must think indispensa- 


ble. Natural history, mechanics, and 
experimental philosophy, chemistry, 
and so forth, at least their rudiments, 
cannot be forgotten. Geography, as- 
tronomy, and even history chronolo- 
gy, I presume, cannot be omitted. 


Thomas Jefferson’s idea of the 
fields for outside reading necessary 
to prepare a lawyer for leadership 
was set out in a letter which he 
wrote from Paris, France, to a friend, 
in which he said: 


. . . [ have proposed to you to carry 
on the study of law with that of polli- 
tics and history. Every political meas- 
ure will forever have an_ intimate 
connection with the law of the land. 
He who knows nothing of these will 
always be perplexed and often fall by 
adversaries having the advantage of 
that knowledge over him. With re- 
spect to modern languages. French, as 
I have before observed, is indispensa- 
ble. 


Ignorance of History. .. 
A Professional Disadvantage 


I am sure that all of us would not 
agree entirely with these rigid re- 
quirements as set forth by John 
Adams and Thomas Jefferson, but 
I rather believe that most of us 
would agree that the successful law- 
yer who lacks a competent knowl- 
edge of American history in these 
difficult days not only finds himself 
perplexed and confused by public 
events but also at times at a dis- 
advantage in the practice of his pro- 
fession. 

One of the happiest occasions in 
my life occurred when I purchased 
a one-volume history of the United 
States, written by W. E. Woodward, 
entitled A New American History, 
and spent ten days reading it be- 
fore an open fire in a log cabin in 
the wilds of Canada. As a member of 
the Platform Committee in the Dem- 
ocratic Convention in 1948 at Phila- 
delphia, listening to the debates of 
the party leaders as the platform 
was being written, I could not help 
but recall Woodward's description of 
the platform upon which Grover 
Cleveland ran for President: 


Political parties go through life on 


tiptoe, like nurses moving about tly 
room of a sleeping patient. There is a 
calculated indefiniteness about all po- 
litical platforms except those of the 
desperate and unsuccessful groups 
such as the Socialists, the Greenbacks, 
the Populists, and the Communists, 
who come out and say what they 
mean in forthright terms. The writ- 
ing of platforms is a fine art. The 
finished production must be _inter- 
larded with assertions about welfare, 
prosperity, and human happiness with 
which every decent citizen will in- 
stantly agree. Controversial issues 
must be discussed in a spirit of intelli- 
gent vagueness. Harsh and poignant 
declarations of policy are likely to 
alienate voters; besides, such declara- 
tions hamper the legislative program 
of the party if it wins. Everything in 
the document must be directed by ex- 
pediency. As an intellectual product, 
the platform must have smoothness 
and curvature so that the hand may 
glide around it without feeling the 
pinch and sting of hard surfaces. That 
is why the Democratic Party advo 
cated a tariff which would be fair 
to American industry, a declaration 
which was open to all sorts of inter 
pretations, all of them pleasant. 


In the light of that statement you 
will find it quite interesting to com- 
pare the language of the Republi- 
can and Democratic platform pledg- 
es on the subjects of labor legislation 
and aid to agriculture during the last 
Woodward's 
statement has equal application to 
the Republican and Democratic plat- 


presidential election. 


form planks on segregation, states’ 
rights and foreign affairs. 

It is trite and commonplace to 
say today that the world as a whole 
and our nation in particular faces 
as its greatest threat to extinction in 
its entire history the newly con- 
trived atomic and hydrogen bombs. 
But one with a knowledge of history 
knows that this threat is no differ- 
ent from, nor is it any more serious 
than, the threat which the world 
faced when the English first em- 
ployed the longbow in battle or 
when the Chinese first compounded 
gunpowder. There is no basic dif- 
ference between the atomic age and 
the gunpowder age of the early Chi- 
nese dynasties, or the longbow age 
of the English yeomen. Each of 
these weapons was in its time revo- 
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lutionary in character and equally 
as destructive when compared to 
previously existing methods of hu- 
man warfare. 

Present-day events, startling as 
they may seem, have had many par- 
allels in history and in_ historical 
satires found in classic literature. 
et me illustrate. Today our nation- 
al economy is in a flourishing con- 
dition, with a few exceptions here 
and there. It is said, however, that 
we may be facing extinction by the 
scourge of Communism in Europe 
and Asia and that we may eventu- 
ally be invaded and destroyed by 
Russia. Now go with me to Dean 
Swift's immortal classic, Gulliver's 
Travels, and listen to the descrip- 
tion given to Gulliver by the Prin- 
cipal Secretary of Private Affairs of 
the Lilliputian situation: 

... For [said he], as flourishing a 
condition as we may appear to be in 
to foreigners, we labor under two 
mighty evils: A violent faction at 
home, and the danger of an invasion 
by a most potent enemy from abroad. 
As to the first, you are to understand 
that for above seventy moons past 
there have been two struggling parties 
in this empire, under the names of 
Tramecksan and Slamecksan, from 
the high and low heels on their shoes, 
by which they distinguish themselves. 
It is alleged, indeed, that the high 
heels are most agreeable to our an- 
cient constitution. But however this 
be, His Majesty has determined to 
make use of only low heels in the ad- 
ministration of the government and 
all offices in the gift of the crown, as 
you cannot but observe; and particu- 
larly, that His Majesty's imperial heels 
are lower at least by a drurr than any 
of his court (drurr is a measure about 
the fourteenth part of an inch). The 
animosities between these two parties 
run so high that they will neither eat 
nor drink, nor talk with each other. 


Russia in 1833... 


A Familiar Role 


It has been said with some authority 
that President Franklin D. Roose- 
velt got most of his ideas for the 
New Deal measures from veading a 
single volume entitled Palmerston, 
by Philip Guedalla. After reading 
this volume I was led ta read Lord 
Palmerston’s letters to his nephew, 
written in confidence while he was 


Minister of Foreign Affairs, I was 
somewhat startled to find that the 
role which Russia is playing today 
in world affairs has been its historic 
role throughout the centuries and 
always without success. | quote from 
one of these letters, dated Decem- 
ber 3, 1833: 


Russia, however, is the only power 
with which we are likely to come to a 
real quarrel, and even with her I trust 
we shall be able to'keep the peace. 
But she is pursuing a system of uni- 
versal aggression on all sides, partly 
from the personal character of the 
Emperor, partly from the permanent 
svstem of her government. Thev are 
establishing in the Island of Aland, 
within thirty miles of Stockholm, a 
fortified camp to contain twenty thou 
sand men—a measure clearly and sole- 
ly offensive. They are erecting fortres- 
ses along the line of the Vistula—ob- 
viously to threaten Austria and Prus- 
sia: they are intriguing to get hold of 
some of the Turkish Fortresses on the 
Danube: and they are never quiet on 
the side of Persia. All these German 
conferences and measures are, I be- 
lieve, as much Russian as Austrian. 
But Turkey is the most likely cause of 
Collision: though I think they will 
hardly pursue their schemes of ag- 
grandizement there at present. The 
famine in the Southern provinces of 
Russia will make it very difficult for 
them to do much in the way of sol- 
diering in those parts this year. 


We could change a few names in 


the above quotation and it would 
accurately describe the situation in 
world affairs today. I do not say we 
should be less vigilant because the 
situation is not new, but I do say 
that a competent knowledge of his- 
tory gives one a perspective by which 


present dangers may be better evalu- 


ated. 


If you asked me to name the one 
book that has helped me most in 
the practice of law, one which in 
my opinion will aid any lawyer in 
the actual practice of his profession, 
I would select the small volume en- 
titled The Art of Thinking, by Er- 
nest Dimnet, a French abbé, and I 
would point out to you the follow- 
ing passage in the book: 

Ask men who have developed 
what started them on their progress. 


You will often be surprised by the 
simplicity as well as by the variety of 
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Cecil Sims has practiced in Nashville 


since he was graduated from Vander- 
bilt Law School in 19:4. He has been 
active in politics in Tennessee and 
served as an officer in the 322d Infan- 
try, 81st Division, in World War I. He 
is a member of the Board of Trustees 
of Vanderbilt University and of Mehar- 
ry Medical College and for many years 
was a member of the Davidson County 
Board of Education. 


their answers. A few words in a book, 

the catalog of a mere outline of 

a method, the impression left by an 

exceptional man, his reaction to intel- 

ligence or to fatuity, the expression 
of his face, his very silences, mav have 
been enough. 

A similar effect can be produced or, 
at all events, prepared, by some ran- 
dom sentence in pages full as these 
are of a desire to help thought. To 
some people the advice: “Read the 
newspaper as a page of history,” will 
sound like an epigram. But to others 
it may be the starting point of a new 
mental life. Others again may be 
helped by the mere rhythm of this 
work, by its contents, or by its title 
alone. ‘“‘Here, as in other things, what 
is wanted is a beginning and a meth- 
od. The beginning belongs to God, 
but the method belongs to us, and it 
can be learned, in a few hours, even 
from such a book as this.” 

Looking, for the moment, at a 
knowledge of the classics merely as 
an aid to a lawyer in his courtroom 
practice, no lawyer should ever risk 
his client’s property or liberty by 
cross-€xamining a smart woman un- 
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less he is thoroughly familiar with 
Becky Sharp in Thackeray’s Vanity 
Fair. 1 am sure that you know bet- 
ter than I about the pitfalls and 
dangers of cross-examining the typ- 
ical Southern Negro character. If 
you do not, I refer you to Joel 
Chandler Harris’ story where Uncle 
Remus told the little boy of the rab- 
bit which climbed a tree. Con- 
fronted with the statement that no 
rabbit could climb a tree, Uncle Re- 
mus replied: “Well, you see, this rab- 
bit had to climb a tree.” 

Space will not permit me to re- 
count the many practical lessons to 
be found in Charles Dickens’ faith- 
ful report of the memorable trial 
of the breach of promise action in 
Bardell v. Pickwick, other than one 
brief quotation from a conversation 
which took place between Mr. Pick- 
wick’s solicitor and Pickwick’s friend 
Snodgrass as the jury was being se- 
lected: 

“I wonder what the foreman of the 

jury, whoever he will be, has got for 

breakfast,” said Mr. Snodgrass, by way 
of keeping up a conversation on the 
eventful morning of the 14th of Feb- 
ruary. 

“Aha!” said Perker, “I hope he’s 
got a good one.” 

“Why so?” inquired Mr. Pickwick. 

“Highly important; very important, 
my dear sir,” replied Perker. “A good 
contented well-breakfasted juryman, is 

a capital thing to get hold of. Discon- 

tented or hungry jurymen, my dear 

sir, always find for the plaintiff.” 

If you would learn how to make 
an opening statement for the plain- 
tiff before a jury in a damage suit, 
hasten to become acquainted with 
Sergeant Buzfuz, who represented 
the widow Bardell, and read his dra- 
matic and devastating peroration 
against the gentle, rotund, near. 
sighted, but greatly 
alarmed defendant Pickwick: 


innocent, 


But Pickwick, gentlemen, the ruth- 
less destroyer of this domestic oasis in 
the desert of Goswell Street—Pick- 


wick, who has choked up the well, and 


thrown ashes on the sward . . . Pick- 
wick still rears his head with unblush- 
ing effrontery, and gazes without a 
sigh on the ruins he has made. Dam- 
ages, gentlemen,—heavy damages—is 
the only punishment with which you 
can visit him; the only recompense 
you can award to my client. And for 
those damages she now appeals to an 
enlightened, a high-minded, a right- 
feeling, a conscientious, a dispassion- 
ate, a sympathizing, a contemplative 
jury of her civilized countrymen. 

In oral argument before an ap- 
pellate court an apt quotation from 
Alice in Wonderland may mean the 
difference between winning and los- 
ing, and at all events is far better 
than a reference to a doubtful prec- 
edent. I would not have you follow 
the example of old Father William 
in the poem which Alice recited up- 
on the Caterpillar’s demand: 

“In my youth,” said his father, “I took 

to the law 

and argued each case with my wife; 
And the muscular strength, which it 

gave to my jaw 

has lasted the rest of my life.” 
But if you have a case involving 

the construction of doubtful words 
in a statute, you would be inter- 
ested in the following suggestion of 
Humpty-Dumpty which has _ been 
quoted by eminent courts in many 
opinions: 

“When J use a word,” Humpty- 
Dumpty said, in rather a_ scornful 
tone, “It means just what I choose it 
to mean—neither more nor less.” 

“The question is,” said Alice, 
“whether you can make words mean 
so many different things.” 

“The question is,” said Humpty- 
Dumpty, “which is to be master— 
that’s all.” 

If, in gloomy moments, your fail- 
ure to perceive a solution for the 
complex problems that confront us 
today leads you to believe that there 
is no hope, read and reflect upon 
the entry which Samuel Pepys en- 
tered in his diary on the last day of 
the year nearly three centuries ago: 

. . . Thus ends the year, with great 
happiness to myself and family as to 
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health and good condition in the 
world, blessed be God for it!! Only 
with great trouble to my mind in 
reference to the public, there being 
but little hopes left but that the whole 
nation must in a very little time be 
lost, either by troubles at home (the 

Parliament being dissatisfied, and the 

King led into unsettled counsels by 

some about him, himself considering 

little, and divisions growing between 
the King and Duke of York), or else 
by foreign invasion, to which we must 
submit if any, at this bad point of 
time, should come upon us, which the 

King of France is well able to do. 

As Justice Holmes wrote to the 
English lawyer, Pollock, in 1887: 

Life is like an artichoke: each day, 

week, month, year, gives you one little 

bit which you nibble off—but precious 
little compared with what you throw 
away. 

Our profession does not require 
us to be supermen, but a lawyer 
the last 
analysis, in the words of George Ber- 


can be a great man. In 


nard Shaw: 

. . This is the true joy in life, the 
being used for a purpose recognized 
by yourself as a mighty one; the being 
thoroughly worn out before you are 
thrown on the scrap heap; the being 
a force of nature instead of a feverish 
selfish little clod of ailments and 
grievances complaining that the 
world will not devote itself to making 
you happy. 

If you would restore the practic- 
ing lawyer to the high position of 
culture and leadership which he at 
one time pre-empted in his commun- 
ity and in the nation—if lawyers are 
once again to be recognized as men 
of wisdom, as distinguished from 
mere “know-how”, capable of dis- 
the between 
sound progress and plausible inno- 


cerning difference 
vation—in short, if we would resume 
our rightful role of architects in- 
stead of being only superior me- 
chanics, we must again pick up the 
historic tools and we 
must do it notwithstanding the ex- 
hausting demands of a busy prac- 


of culture, 


tice. 
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Balancing the Federal Budget: 













The Proposed Byrd-Bridges Amendment 


by Robert B. Dresser - of the Rhode Island Bar (Providence ) 


® The public debt of the United States is now the greatest debt in all history, 
and, with the prospect of a thaw in the cold war at almost any time, it seems un- 


likely that 1957 is going to see any reduction in federal spending. Mr. Dresser 


writes of a proposed new amendment to the Constitution aimed at forcing a pol- 


icy of “pay as you go” upon the Congress. The details of the plan, sponsored by 


Senators Byrd, Bridges and Curtis, are outlined below. 





® One of the most important meas- 
ures before the Congress of the 
United States is a Joint Resolution 
(S.J. Res. 126) introduced in the 
Senate by Senators Byrd and Bridges 
on January 25, 1956, proposing an 
amendment to the Constitution of 
the United States to require the bal- 
ancing of the budget. 

On June 14, 1956, there was a 
hearing on the resolution before 
the Subcommittee on Constitutional 
\mendments of the Committee on 
the Judiciary of the United States 
Senate. Among the witnesses testi- 
fying for the Amendment were Sen- 
ators Bridges, Byrd and Curtis, all 
of whom made excellent  state- 
ments.* 

At the time of introducing the 
resolution Senator Byrd issued a 
statement from which I quote the 
following: 

The Federal Government has op 
erated in the red for a quarter of a 
century. If the budget is balanced 
this year, it will be by inadvertence; 
federal officials underestimated reve- 
nue from last year’s business boom. 

Expenditures are increasing. 


a budget 


The terrible federal debt is at or 
near its all-time peak, and the Presi- 
dent has said he will ask for an exten- 
sion of the $281 billion ceiling for 
next year. 

The Administration has brought in 
requesting 
$9 billion higher than the total en- 
acted for fiscal year 1955. Unex- 
pended balances remaining to be 
spent out of old appropriations, as of 
next July 1, are estimated at $74.6 
billion. These balances, together with 
$66.3 billion new appropriations re- 
quested by the President, would make 
a total of approximately $141 billion 
available for expenditure by federal 
agencies as of the beginning of the 
coming fiscal year. 

Once appropriations are made, for 
all practical purposes, the rate of ex- 
penditure from these balances can 
not be controlled by Congress under 
present procedures. 

With such a fiscal situation in view, 
Senator Styles Bridges, ranking mi- 
nority member of the Senate Appro- 
priations Committee, and I today are 
introducing a resolution for a con- 
stitutional amendment which would 
require Congress to stay in session each 
vear until it has produced a balanced 


appropriations 


budget by reduction in expenditures, 
increased revenue, or both. 
The amendment, of course, would 


make exceptions of national emer- 
gency situations, such as war. 


A Solution... 
Provisions of the Amendment 


The Amendment provides in sub- 
stance as follows: 

[he President is required to 
transmit to Congress on or before 
the fifteenth day after the begin- 
ning of each regular session a bal- 
anced budget for the ensuing fiscal 
vear under the laws then existing. 

If Congress authorizes expendi- 
tures to be made during such en- 
year in excess of the 
President's estimated receipts, Con- 


suing fiscal 


gress is forbidden to adjourn for 
more than three days at a time un- 
til action has been taken necessary 
to balance the budget for such en- 
suing fiscal year. In case of war or 
other grave national emergency, if 
the President shall so recommend, 
the Congress by a vote of three 
fourths of all the members of each 
House may suspend the foregoing 
provisions for balancing the budget 
for periods, either successive or oth- 
erwise, not exceeding one year each. 

The need for the Amendment is 
urgent. The federal budget has been 
balanced only three times in the 
twenty-five years prior to the fiscal 
year ending June 30, 1956. As a re- 
sult, the federal debt, now amount- 





*Mr. Dresser was among the witnesses testi- 
fying in favor of the Amendment. 
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Balancing the Federal Budget 


ing to about $275 billion, is the 
largest debt in history. Divided 
equally among the 165 million peo- 
ple of the country, the share of each 
person is $1700, or a debt of $6800 
for each family of four. 

The interest alone on the debt 
is the largest single item in the fed- 
eral budget, save only expenditures 
for national defense. Interest pay- 
ments now total $7 _ billion—over 
10 per cent of the budget. 

Each increase in the debt adds to 
the forces of inflation. As a result of 
inflation caused by unbalanced 
budgets past fifteen 
years, the purchasing power of the 


during the 


dollar has been cut approximately 
in two. As a result, the value of all 
bank accounts, insurance policies, 
government, state and municipal 
bonds, and all other indebtedness 
has been cut in two. The losses thus 
inflicted upon our people have 
been appalling. It is high time that 
the practice be stopped and the nec- 
essary means taken to that end. 
With the present backlog of un- 
expended appropriations of earlier 
years amounting to about $75 bil- 
lion, limiting new appropriations in 
a given year to the receipts for that 
year does not mean a balanced budg- 
et. With these unspent appropria- 
tions of prior years available, the 
actual budget could continue out of 
balance for some years to come. 
On May 25, 1953, Orval W. 
Adams, Executive Vice President 
of the First National Bank of Salt 
Lake City, Utah, made a memorable 
address before the Texas Bankers 
quote 


Association at Houston. I 


from it the following passages: 


We should know that, our deposi- 
tors not being organized, they be- 
come the victims of organized groups. 
In the words of Virgil Jordan, who is 
the Chancellor of the National In- 
dustrial Conference Board: “The 
U.S.A. is a victim of government by 
subsidy, bribery, and robbery; a gov- 
ernment willing to steal, and convert 
to fake money the savings of its citi- 
zens to satisfy its lust for ever in- 
creasing power.” He said also: “The 
welfare and protection promised for 
the future in return 
only be called the cruelest and most 
collossal fraud that has ever 


for votes can 


been 
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practiced on a credulous people.” No 
doubt Dr. Jordan had in mind the 
dollar-political record of the past 
twenty years. 

Here is a statement proving that Dr. 
Jordan was not too far wrong when 
he referred to the “most colossal fraud 
that has ever been practiced on a 
credulous people”: which wouldn't 
have happened had our depositors 
only known. 

A special item in this issue of 
MONETARY NOTES deals with loss- 
es in purchasing power of savings 
bonds, time deposits in banks, and 
life insurance policies for the period 
1945-1951. Dr. Spahr estimates that 
the losses on these three items alone 
exceed $123 billion which, he says, is 
“approximately 65 times the loss of 
$1,901,000,000 of depositors in banks 
for the years 1921-1933.” He states 
that “this economic disease, which is 
analagous to a cancerous growth, is 
not widely understood, partly because 
people’s savings are remote as com 
pared with matters relating to imme- 


diate income.” 
* * * 


Daniel Webster said in 1834: “I 
admonish every industrious laborer in 
this country to be on guard against 
those who would perpetrate against 
them a double fraud—a fraud to 
cheat them out of their earnings by 
first cheating them out of their un- 
derstandings. The very man above all 
others who has the deepest interest in 
sound currency, and who suffers most 
by mischievous legislation, is the man 
who earns his daily bread by his daily 
toil. A vast majority of us live by in- 
dustry. The Constitution was made to 
protect this industry, to give it both 
encouragement and_ security; but 
above all, security.” 

On the same subject, the immortal 
and stalwart Southern Democrat, 
Thomas Jefferson, said: ‘To preserve 
our independence, we must not let our 
leaders load us with perpetual debt 
We must make our election between 
economy and liberty, or profusion 


and servitude.” 
* +. > 


confidence in its money, 
which, in the final analysis is creep- 
ing inflation, is the greatest tragedy 
that can happen to any civilized state. 
* * * 


Loss of 


It can safely be maintained that no 
other country on earth could have so 
ruthlessly violated sound principles of 
economics as we have without suffer- 
ing complete and absolute wreckage. 
Thanks to our endless and apparent- 
ly inexhaustible resources, we have 
been able, up to date, to fight devas 
tating wars and remain solvent. The 





best proof that the American patter) 
of government is sound, is that it has 
been able to stand up for the past 
several years, under the greatest orgy 
of spending that any government in 
any period has ever attempted in th 
history of civilization. 


In an article recently published 
by the Committee for Constitutional 
Government in its Spotlight series, 
Dr. Melchior Palyi, the distin 
guished economist and financial ex 
pert, makes the following statement: 


Even more interesting, and mor 
frightening, is the incredible growth 
of debts. By the end of 1955, the net 
indebtedness, public, corporate, and 
private, of the American people has 
reached a grand total of $657.8 bil 
lion, 314 times the pre-World War II 
record of less than $180 billion at the 
end of 1929, while in the meantime 
prices have barely doubled. The sig 
nificant thing is the fantastic rate of 
this debt-accumulation. Last year was 
the “best”: a net increase of $51 bil- 
lion, more than double the amount 
by which the national income has 
risen. 

The situation is one demanding 
prompt action, if our national sol- 
vency is to be preserved. 

As for the remedy, it would seem 
clear that nothing short of an 
amendment to the Constitution of 
the United States would suffice. Cer- 
tainly our past experience does not 
justify any other conclusion. 

In his statement to the Subcom- 
mittee of the Senate Judiciary Com- 
mittee at the hearing on June 14, 
1956, Senator Bridges made the fol- 
lowing statement: 


Mr. Chairman, I say with all sin- 
cerity and with complete conviction 
that in my 20 vears in the Senate I 
have never sponsored a_ resolution 
which I thought had more potential 
as far as the future welfare of this Na- 
tion is concerned than is contained in 
Senate Joint Resolution 126. 
More and more I feel both the gen- 
eral public as well as the Congress 
are coming to realize the need of the 
provisions embodied in this resolu- 
tion. 


S, 3, Rew 888. ss 


The Curtis Amendment 


On February 1, 1956, Senator Cur- 


tis introduced in the Senate S. 
J. Res. 133, which follows the 
language of S. J. Res. 126, except 
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lor the following two changes: 
(1) There is inserted in Section | 
the following sentence: 

The President in transmitting such 
budget may recommend measures for 
additional revenue and_ his 
mendations for the expenditure ol 
such additional revenue. 


recom 


(2) Another section, numbered 


‘Section 2”, is inserted, reading as 
follows: 


The Congress shall have the power 
to lay and collect a special tax the 
proceeds of which shall be applied to 
the payment of the principal amount 


of the debt of the United States. 

(1) There would seem to ke no 
objection to the first change unless 
that the President this 


it be has 


without 


powel! any express provi 
sion in the Censtitution. 

(2) The necessity for the second 
change is not apparent. It is sub 


mitted that Congress has this power 


without any express authorization 
in the Constitution. 
Cf. United States v. Butler, 297 


U.S. 1 (1936) ; Steward Machine Co. 
v. Davis, 301 U.S. 548 (1937). 

In conclusion, therefore, I sub- 
mit 

(1) That it is of the utmost im- 
portance to the safety and welfare 
of the nation that the budget be 
balanced in future years; 

(2) That assurance of this can 
be obtained only through a consti- 


tutional amendment which will re- 


Balancing the Federal Budget 


quire such action by each Congress 


except in times of war or other 
grave national emergency; and 

(3) That S. J. Res. 126, either 
with or without the changes pro- 
vided in S. J. Res. 133, constitutes a 
suitable and effective means of ac- 
complishing this purpose. 

May I add that the Reed-Dirksen 
limiting taxing 
power of Congress and the Byrd- 
Bridges limiting the 
spending power constitute two of 
the most important measures intro- 
duced in the Congress. Together 
they would go a long way toward 
safeguarding the American people 
against socialism and eventual bank- 


Amendment the 


Amendment 


ruptcy. 


Report of Board of Governors on Proposal To Establish a 


Section of Negligence and Workmen’s Compensation Law 


® A statement has been filed with 
the Secretary of the Association for 
the establishment of a new Section 
of the American Bar Association en- 
titled “Section of Negligence and 
Workmen's Compensation 
The purpose of the new Section, as 


Law’. 


stated in the proposed By-Laws, is to 
promote the objects of the Ameri- 
can Bar Association within the par- 
ticular fields of negligence and work- 
men’s compensation law, to further 
the development of the law of torts 
and the law relating to workmen's 
compensation, to promote uniform- 
ity of legislation and administration 
within these fields and to improve 
the administration of justice therein. 

On May 22, 1956, the Board ol 
Governors filed its report with the 
House of Delegates recommending 
that the 
should be established. Since publi- 
cation of this report, the Board re- 
ceived many communications from 
members of the Association express- 


proposed new Section 


ing sharply conflicting views, as a 
result of which the Board requested 
the House of Delegates to re-submit 
this proposal to the Board for fur- 
ther consideration, which was done 
at the last Annual Meeting. Subse- 
quently a subcommittee of the 
Board was appointed to conduct a 
hearing on the proposed new Sec- 
tion. Notice of the hearing, which 
was held at the American Bar Cen- 
ter on October 25, 1956, was given 
to all members of the Association in 
the October issue of the AMERICAN 
Bar AssOCIATION JOURNAL. Said no- 
tice invited members 
found it inconvenient to attend the 
hearing to express their views by 
written communications to the sub- 
committee. Following the hearing 
the Board received the report of the 
subcommittee and reached the fol- 


also who 


lowing conclusion: 

It appears, as was frankly stated 
at the hearing, that the creation of 
the proposed Section is sought for 
the purpose of advancing the aims 


and interests of a special group of 
lawyers engaged in the practice of 
negligence and compensation law. 
The American Bar Association wel- 
comes active participation in its af- 
fairs by lawyers of every viewpoint 
as well as by lawyers engaged in all 
branches of the practice of law. But 
it is the opinicn of the Board that it 
would be unwise and contrary to the 
objects and best interests of the 
American Bar Association to estab- 
lish a Section for the purpose of fur- 
thering the aims and interests of a 
special group or faction of lawyers 
engaged in the negligence and com- 
pensation any other 
phase of the practice. Rather, no 
new Section should be created ex- 
cept to serve all of the lawyers en- 


practice or 


gaged in the field in question. 

Che Board, therefore, respectfully 
recommends that said proposed Sec- 
tion of Negligence and Workmen's 
Compensation Law not be estab- 
lished. 
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The Canons of Ethics: 


A Reappraisal by the Organized Bar 


by Philbrick McCoy - Chairman of the Special Committee on Canons of Ethics 


* Nearly half a century has passed since the American Bar Association adopted 
its Canons of Professional Ethics, and it has been more than a quarter of a cen- 
tury since the last substantial changes were made in the Canons, There have been 
notable alterations in the legal profession in that time, alterations that reflect the 
tremendous social and economic revolution of the twentieth century. Because of the 
great change in working habits of lawyers in those years, the Board of Directors 
of the American Bar Foundation has appointed a Special Committee to make a 
thorough reappraisal of the present Canons in the light of modern circumstances. 
This article by Judge McCoy deals with the general plan and methods of the 


Comunittee. 





® At its meeting in May, 1956, the 
Board of Directors of the American 
Bar Foundation took affirmative ac- 
tion on the report of the Special 
Committee of the Foundation on a 
plan for a long-range study of the 
Canons of Professional and Judicial 
Ethics. On receiving the report of 
the Committee which has been in 
preparation for a year, the Board 
directed the Committee to proceed 
with the study within the bounds 
of a substantial appropriation for 
its budget for the next fiscal year. 
In doing so, the Directors affirma- 
tively acknowledged the responsi- 
bility of the Bar to restate its codes 
of ethics in a manner which will re- 
flect the professional responsibilities 
of both lawyers and judges under 
the conditions of modern law prac- 
tice. 

The study now under way was 
undertaken at the request of the 
American Bar Association and is of 


38 
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substantial significance to all law- 
yers and judges and to the public. 
The inadequacy of the existing can- 
ons was pointed out several years 
ago by James Willard Hurst: 


A profession may be defined by ref- 
erence to functions historically per- 
formed, or by reference to some theo- 
retical justification for its status and 
privileges. In any case the concept of 
a profession has included the recog- 
nition of obligations owed to the so- 
ciety, above and beyond the personal 
advancement of its practitioners. At 
the lowest ebb in standards of educa- 
tion and admission, lawyers in the 
United States never wholly lost the 
tradition—expressed in 1854 by Shars- 
wood’s Essay on Professional Ethics— 
that the practice of law involved at 
‘cast formal concession to standards of 
conduct which specially bound the bar. 
Yet the stated ethical principles of 
the profession lacked breadth and 
penetration; particularly were they in- 
adequate before the challenge of the 
urban, industrial United States that 
grew after 1870. [The Growth of 
The Law Makers, 


American Law: 





(1950) , page 329.] 
In support of his criticism Hurst 
quoted these words by Mr. Justice 
Stone written in 1934: 


- we cannot expect the Bar to 
function as it did in other days and 
under other conditions. Before it can 
function at all as the guardian of 
public interests committed to its care, 
there must be appraisal and com- 
prehension of the new conditions and 
the changed relationships of the law- 
yer to his clients, to his professional 
brethren and to the public. That ap- 
praisal must pass beyond the petty 
details of form and manners which 
have been so largely the subject of 
our codes of ethics, to more funda- 
mental consideration of the way in 
which our professional activities af- 
fect the welfare of society as a whole. 
[The Public Influence of the Bar, 48 
Harv. Law Rev. 1.] 


The Initial Task . . . 
A Plan for Study 


The initial task assigned to the Com- 
mittee was the preparation of the 
plan for study which has now been 
submitted to the Directors of the 
When the Committee 
was created for that purpose early 
in 1955, it was stated that “the proj- 
ect is that of examining into the 
actual operation of the canons of 
legal ethics, including canons appli- 
cable to the conduct of judges, with 
a view to revising or rewriting all 
or some of them”. 


Foundation. 


The Committee 
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was also advised that “the plan ol 
operation, within reasonable limits, 
should require a careful study ol 
the actual operation of the existing 
canons plus a study of the areas ol 
professional and judicial life that 
the existing canons do not cover”, 
and the drafting of new canons 
when found to be necessary. In 
short, the Committee was advised 
that in attaining the long-range ob 
jective, the Bar should meet the ob- 
jections of such critics as Hurst and 
Stone and that the study should be 
planned accordingly. 

As presently stated, to quote from 
the Report, the Canons of Profes- 
sional Ethics “contain a mixture ol 
statements of fundamental princi- 
ples, illustrations of the application 
of rules to specific types of conduct, 
statements of the etiquette of the 
profession, and rules given opera- 
tive force by courts in disciplinary 
proceedings”. The Canon as adopt- 
ed in 1908 were based primarily on 
Sharswood’s Essay on Professional 
Ethics, first published in 1854 and 
republished as Volume 32 of the 
American Bar Association Reports 
in 1907, and on the first formal 
code of ethics in this country, called 
“Rules for Governing the Conduct 
of Attorneys”, approved by the Ala- 
bama Bar Association in 1887 (118 
Ala. xxii). According to the Report, 
“no field work was undertaken, ap 
parently, nor was any other system- 
atic attempt made to ascertain the 
spontaneous views of lawyers con- 
cerning ethical problems of prac- 
As Hurst said in 1950: “Shars- 
the Canons of 


tice’”’. 
wood’s little book, 
Professional Ethics adopted by the 
American Bar Association in 1908, 
and the principal additions to the 
1928, 
spoke the articulate conscience of 


Canons in authoritatively 
the profession in the nineteenth and 
early twentieth centuries. In empha- 
sis, in relative detail, in the propor- 
tionate attention given to various 
topics, they expressed a conscience 
which at its best was directed to the 
honorable relations between indi- 
viduals, and which took little con- 
cern for the lawyer's role in the 
They relatively 


community. paid 





brief, and very general respects to 


the lawyer's obligation to maintain 
‘the law’.” All subsequent commit- 
tees of the Association which have 
dealt with the Canons have been 
limited to making suggestions for 
amendments and additions without 
attempting to re-examine the Can- 
ons as a whole. 

Certainly Sharswood could not 
foresee the growth of new fields of 
practice and developments in estab- 
lished fields which have greatly af- 
fected the lawyers and 
judges in the century which fol- 


work of 


lowed the first publication of his 
Essay; nor is it likely that many of 
those who as members of the Amer- 
ican Bar drafted and 
adopted the original Canons of Pro- 
fessional Ethics in 1908 anticipated 
the changes in the work of both 


Association 


judges and lawyers brought about 
by the great changes in our society 
and economy during the last fifty 
years. Perhaps the same observation 
may fairly bc made with regard to 
the distinguished committee which 
drafted the first Canons of Judicial 
Ethics adopted in 1924. 

With reference to the changes dur- 
ing the past fifty years in the work 
of judges and lawyers, the Commit- 
tee made several specific findings. In 
its report to the Directors it said: 


During this period there has taken 
place the development of a predom- 
inantly urban, complex industrial 
economy with closely related, mutual- 
ly dependent business units and iabor 
unions. Changes brought about by 
these developments, scientific ad- 
vances, two world wars and the coin- 
cident increase in the taxing and reg- 
ulative activity of local, state and 
federal governments strongly affect 
the work lawyers do for individual 
and corporate clients, labor unions 
and trade associations. 

Several of the important branches of 
modern law practice, such as taxation, 
transportation law, regulation of busi- 
ness, security transactions, workmen's 
compensation, administrative law and 
labor law, have appeared on the scene 
since 1908, and came to their full 
growth after 1928—the times at which 
most of the Canons were adopted. 

Generally speaking, the growth in 
complexity of our economy has had 
the tendency to develop in addition 
to the trial lawyer, the office lawyer 
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who works as a member of a highly 
organized firm or in the legal depart- 
ment of a corporation or government 
agency. 

The shift in activity of a large seg- 
ment of the Bar from advocacy to 
counseling and business planning is 
one of the trends which has been 
widely commented upon. A compan- 
ion trend, also widely noted, is the 
development of specialization in the 
profession. As in other occupations 
and professions there seems to be a 
pronounced shift from general prac- 
tice to practice in one branch of the 
law in which the lawyer endeavors to 
develop special competence. 

There also have been significant 
developments in the traditional func- 
tion of advocacy. The procedure and 
practice in the trial of cases has 
changed with the development of pre- 
trial hearings and other pre-trial dis- 
covery techniques, and with changes 
in the techniques of trial advocacy 
such as the development of “demon- 
strative evidence” in personal injury 
trials. 

Many new types of tribunals have 
been created which depend largely 
upon the work of the lawyer as advo- 
cate. The growth and development of 
administrative agencies has occurred 
during this period, giving rise to a 
continuing debate over the proper 
role of the lawyer in the administra- 
tive process. Similarly, arbitration 
hearings and collective bargaining ne- 
gotiations present lawyers with new 
tribunals to which they have adapted 
themselves. And with the voluminous 
increase of statutory law and govern- 
ment regulation, advocacy before leg- 
islative bodies has become a more im- 
portant phase of lawyers’ work. 

The economic position of the law- 
yer has probably dropped substantial- 
ly during the last fifty years; certainly 
it has during the last twenty-seven. 
Surveys made in 1929 and 1951 dis- 
close that there has been a relative 
decrease in lawyers’ income compared 
with that of other occupations and 
proiessions. 

This period has also seen the emer- 
gence of businesses, indivduals and 
professional groups which offer serv- 
ices competitive to lawyers; some 
properly and some improperly. Many 
of these competitors make use of the 
commercial techniques of advertising 
and marketing. 

During the period, significant 
changes have been made in the organ- 
ization, education and self-discipline 
of the profession. This trend has been 
illustrated recently with the develop- 
ment of integrated state bars and the 
formation of national associations of 
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lawyers in specialized fields. There 
have been wide changes in require- 
ments for admission to the bar and 
in legal education. The enforcement 
of professional standards has become 
a matter of particular interest to the 
bar and one in which great activity 
shown in states and 
localities. The American Bar Asso 
itself has grown greatly in 
numbers and in relative importance 
to the profession as a whole. Its 
Professional Ethics have 
been adopted, sometimes with some 
modifications, by almost all the states, 
and national legal associations in spe 
have drawn heavily 
upon them in framing their own Can 
ons. 


has been some 


ciation 


Canons ol 


cialized — fields 


The increase in disciplinary activity 
has given a great deal more impor 
tance to the professional codes and 
has put them to the test of use by bar 
association committees and the courts 


One of the major factors which 
motivated the initiation of this proj- 
ect was the belief that the changes 
in the practice of law which have 
materially allected the work of law 
yers and judges have brought with 
them ethical problems for judges 
and lawyers which may not be cov- 
cred effectively by the present Can- 
ons. On this subject the Committee 





1cported: 


Canons designed primarily — for 
conduct of lawyers with 
an independent, general practice in 
a less complex, less industrialized, less 
regulated society should be objective 
ly appraised as to their sufficiency for 
the various activities of lawyers under 
modern conditions of practice. Simi 
larly changes in the work of judges, 
and the development of specialized 
courts and quasi-judicial tribunals 
such as administrative agencies and 
arbitration have made 
present Canons of Judicial Ethics in- 
adequate or inappropriate. 

The original thirty-two Canons of 
Professional Ethics were designed pri 
marily for courtroom conduct, as was 
appropriate at the time they were 
drafted. They were formulated pri- 
marily for the lawyer who was in gen- 
eral practice. Some of the subsequent 
Canons and amendments dealt in a 
piecemeal fashion with problems 
which developed with changes in law 
practice. However, the emphasis in 
most of them remains upon the indi 
vidual courtroom advocate. For ex- 
ample, the present Canons have little 
to say about the position of the lawyer 
employed by his “client”, such as a 
house counsel for a large organiza- 
tion. The Canon on partnerships deals 
primarily with the name of the part- 
nerships. No Canon speaks directly 
about the problems of the office law- 
yer in advising his client and in draft- 
ing legal papers for him. The Canons 
do not deal with many of the prob- 
lems created by the development of 
specialization nor, except in very gen- 
eral terms, with the problems of a 
lawyer who practices before adminis- 
trative agencies or legislative bodies. 

Neither do the Canons of Judicial 
Ethics speak on the problems of the 
administrative adjudicator or the ar- 
bitrator, nor on the responsibilities of 
a judge in any of the rapidly multi- 
plying specialized courts of limited 
jurisdiction such as family courts, 
small claims courts, and traffic courts. 


courtroom 


bodies may 


Apart from the existence of 
new or substantially altered problems 
brought about by a change in the 
condition of law practice, there are 
certain traditional problems of the 
profession which, although covered ex- 
plicitly and sometimes in detail by 
the present Canons, may have as- 
sumed characteristics which make it 
necessary to reappraise the existing 
professional standard in regard to 
them. For example, in the public field, 
the representation of unpopular per- 
sons or Causes presents many prob- 
lems; in the private field, the question 
of fees should be re-examined in the 


40 American Bar Association Journal 


light of developments in the use of 
contingent, and statutory 
fees. 

Changes in legal education, the in- 
crease in the numbers in the profes 
sion, and the lack of personal con- 
tacts characteristic of the 
urban community have made young 
lawyers depend heavily upon the ex 
pressed standards for a guide in their 
practice. That was not necessary for- 
merly, when students prepared for ad 
mission by apprenticeship in a law. 
yer’s office under conditions which 
made it easier to acquire an under- 
standing of the standards of the pro 


minimum 


which is 


fession. 


Scope and Methods .. . 


The Over-all Framework 


Ihe Committee has prepareel a plan 
for a broad study to determine the 


sufficiency of the present Canons and 


to provide information for the for- 
mulation of changed and additional 


standards which the study may show 


to be desirable. “The goal of the 


study’’, says the report, “would be a 
statement of the standards for law- 
yers and judges in their work under 
present conditions of practice. This 
statement should be in such a form 
as to be capable of performing the 
varied tasks which will be required 
of it in the education, guidance and 
discipline of the profession.” The 
scope of the study makes it advisable 


to concentrate at the outset on the 


problems of lawyers. As that phase 
of the study progresses the plan for 


the study of the standards of judi 


cial conduct will be completed. 


The study of lawyers’ professional 


activities will be carried on within 


an over-all analytic framework based 
upon the lawyers’ professional re- 
sponsibilities to the courts, to clients, 
to the profession and to the public. 
In the analysis of the material gath 
ered, three broad categories will be 
used: (1) ethical standards based 
upon general principles; (2) the 
application of such standards in the 
work of the legal profession; and 
(3) the application of such stand- 
ards in disciplinary proceedings. 

It is believed that the methods 


of research to be employed have 


been adequately designed to pro 
vide well considered conclusions as 
to the adequacy or inadequacy ol 
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and the need 
restatement. For 
more than a F. B. MacKin- 
non, the Research Specialist assigned 
to the Committee, in co-operation 
with John C, Leary, the Librarian 
of the Cromwell Library at the 
American Bar Center, has been ac- 
cumulating published material deal- 
ing with the Canons of Ethics in 
particular and with professional and 
judicial conduct in general. Collec- 
tion of this material from all sources 
will be continued. As it 
available it will be studied and classi- 
fied as an aid to the organization olf 
the proposed field work. According 
to the Report: “The distinctive and 
essential element of the project is a 
field study to determine the present- 
ly recognized professional standards 


the present Canons 
for revision or 


year, 


becomes 


of the profession, the nature of the 
ethical problems involved in the ad- 
ministration of justice and suggested 
solutions for such problems.” The 
need for such a field study should 
be obvious; as the Committee says, 
it is “well aware that it cannot draw 
conclusions and make recommenda- 
tions in and that it must 
draw upon sources of materials on 
the widest possible basis. To obtain 
valid results, personal contacts and 
discussions those concerned 
will be necessary. In this way the 
inaccuracy and superficial data 
which sometimes result from inquir- 


vacuo, 


with 


ies solely by questionnaires and cor- 
respondence can be avoided.” 

It is imperative that the study en- 
all factors affecting the 
practice of law. Accordingly, the 
Committee will inquire into such 


compass 


specific aspects of law practice as the 
varied functions of the lawyer gen- 
erally and in relation to all special- 
ized fields of practice, the methods 
of organization and performance of 
legal work including such 
matters as the functions of house 
counsel for corporations and coun- 
sel for labor unions, and the scope 
of the individual lawyer's practice. 
The Committee will also take into 
consideration such things external 
to the practice of law as the eco- 
nomic status of the lawyer and the 


varied 


community in which he practices. 





It is obvious that the work which 
has been undertaken must start in a 
comparatively small area, defined ef 
fectively to test at the outset the 
proposed methods of research. In de 
fining its program for the coming 
year the Committee considered the 
probability that a fairly comprehen- 
sive picture of the problems in some 
areas can be obtained by analysis of 
published material, correspondence 
and questionnaires, supplemented 
by relatively little inquiry in the 
field. On the 


considered the likelihood that there 


other hand, it also 


may be relatively little published 
material concerning the practice in 
certain other areas and consequently 
that extensive inquiry will have to 
be made of individuals and groups 
whose work is immediately con 
cerned with the particular topics 
there involved. Finally, the Commit- 
tee recognized that there can be no 
solution to some problems without 
the use of both techniques in orde: 
to get a complete picture. 

With these thoughts in mind five 
topics have been selected for imme- 
diate study. First, in relation to the 
professional the 
lawyer to his client, the Committee 
will inquire into a number of things 
under the general heading Fairness 
to Client. These include (1) Finan 
cial relations with the client: setting 
fees, minimum fee schedules, statu 


tory fees, contingen). fees, advancing 


responsibility of 


expenses to client, collecting fees; 
(2) Custody of clients’ funds; (3) 
Business dealings with client; and 
(4) Commissions and rebates. Pai 
ticular attention is to be directed to 
the problems relating to contingent 
fees and the custody of clients’ funds. 
For a number of years the Bar 
has become quite aware of the spe- 
cialist. The Committee believes that 
the lawyer may have certain profes 
sional responsibilities as the result 
of confining his practice to a pa 
ticular branch of the profession. Pri 
marily because of the expressed de 
sire of the patent Bar to co-operate 
with the Committee in its work, 
these matters will be studied ini- 
tially in the field of patent, trade 
mark and copyright practice. 


The Canons of Ethics 


changes in the practice of law 
filty 


brought about changes in methods 


during the past years have 


of organization for the performance 


of legal work. Preliminary studies 


have indicated a need for a study 
ol the professional responsibilities of 
the lawyer in the legal department 
of a corporation, usually referred to 
as “house counsel”. Accordingly a 
study of this topic has been included 
in the immediate work of the Com- 
mittee. 

soth lawyers and judges on the 
civil as well as on the criminal side 
of the court have great responsibil- 
ities with respect to the matter of 
publicity concerning pending cases. 
Surely lawyer or 


no judge can be 


unaware of the problems in this 


area and the attempts in recent 
years to cope with the situation. 
Canon 20 of the Canons of Profes- 


sional Conduct was adopted in 1908 
and has not been amended. Canon 
35 of the Canons of Judicial Ethics 
was adopted in 1937 and amended 
in 1952. Recent developments make 
it a matter of primary importance to 
all concerned to determine whether, 
these 
Canons authoritatively speak the ar- 


to borrow Hurst's phrase, 
ticulate conscience of the profession, 
lawyers and judges alike, at the be- 
half of the 


century. Fully aware that such a de- 


ginning of the second 


termination cannot be made in a 
day, or perhaps in a year, the Com- 
mittee has decided to initiate its 
study of this matter at this time. 
Certain factors external to the 
practice of law necessarily affect the 
practice of every lawyer. These in- 
clude such things as his economic 
status, the size and economics of the 
community in which he practices, 
that 


customs. 


the geographical location of 


community and its local 
Throughout its study the Commit- 
the effect 


have on the standards of 


tee intends to consider 


they may 
professional conduct. On this score 
the initial inquiry will be confined 
to the Chicago metropolitan area 
where enough information should 
be available to illustrate the prob- 


lems which may be involved. 
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The Canons of Ethics 


If We Are To Succeed .. . 
The Responsibility of the Bar 


Such is the immediate program of 
the Committee and a suggestion of 
the nature and purpose of its long- 
range undertaking. A word should 
be said in conclusion as to the part 
which must be taken by the Bar if 
that undertaking is to succeed. 

During the coming months each 
state and local bar association and 
all other groups represented in the 
House of Delegates will be asked to 
designate the person or committee 
within such association or group to 
whom the Committee is to look for 
co-yperation. 

The Committee is fully cognizant 
of the fact that many problems with 
which it will be concerned have al- 
ready been considered and debated 
across the land and that substantial 
material has been gathered by the 
protagonists .on either side. To gain 
the advantage of such studies the 
Committee intends to appoint ad- 
visory committees composed of law- 
yers or judges to collect such ma- 
terial and analyze it for the benefit 
of the Committee. Two members of 
each advisory committee will be se- 
lected to represent different points 
of view concerning their areas of 


special competence. The third mem- 
ber will be an impartial lawyer so 
far as concerns the particular topic 
assigned to his committee. As chair- 
man, his function will be to make 
sure that the other 
of his committee present a full cover- 
age of the important practices and 


two members 


problems and the points of view of 
both sides in relation to such topic. 
However, it will not be the function 
of these advisory committees to ad- 
vise on a solution of these problems, 
nor to debate the merits of any pro- 
posed solutions; their primary func 
tion will be to aid the Committee in 
securing the facts. 

As often as possible the work ol 
the Committee will be discussed at 
meetings of the Bar. The first ol 
Dallas in 
August, 1956, as a part of the pro- 
gram of the National Conference of 
Bar Presidents. Another took place 
at the Regional Meeting held in 
Baltimore in October, 1956. At the 
outset the purpose of these discus- 


these discussions was in 


sions in which one or more members 
of the Committee will participate 
will be to explain the work of the 
Committee, expose the 
must be 


problems 
and _ seek 
the assistance which the Committee 
must have from the organized Bar 
throughout the 


which solved, 


country. As_ the 


study progresses and possible rey 
sions of the existing Canons or pro- 
posals for new Canons take form the 
Committee will bring its suggestions 
before the Bar at similar meetings 
for discussion. This will be done as 
olten as seems advisable in order to 
be as sure as possible that the final 
product of the study adequately re 
flects the thinking of the lawyers 
and judges of today. 

When the work of the Committee 
has been completed it must have the 
stamp of approval of the American 
Bar Association. It must always be 
kept in mind that the Committee 
has been charged with reviewing the 
Canons of Professional and Judicial 
Ethics heretofore adopted by the As- 
sociation with a view to their pos- 
sible revision or restatement. In the 
final analysis the real value to our 
profession and to the public of any 
such revision or restatement will de 
pend on the unstinted co-operation 
of the Bar until our task 
pleted. 


is com- 


Members of the Bar who have sug- 
gestions to offer on the revision of the 
Canons should send them to F. B. 
MacKinnon, American Bar Center, 
1155 East 60th Street, Chicago 37, 


Illinois. 





the same passport. 





Members of the Association planning to attend the 1957 Annual Meeting in London 
July 24-30 should apply for passports as early as possible—preferably at least four 
months prior to time of departure. 

Passports may be obtained from any United States Passport Agency (offices are lo- 
cated in New York, Chicago, New Orleans, Los Angeles and San Francisco) or from 
the Passport Bureau, U. S. Department of State, Washington 25, D. C. Applications 
may be filed with any federal, state or county court authorized to accept them. 

Passport applicants must give evidence of U. S. citizenship, furnish two passport size 
(242x242) photographs and pay a $10 fee. Unless an old U. S. passport is presented, ap- 
plicants must bring a witness, who may be a relative. Married couples may travel on 
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Activities of Student Bar Associations 


A Program for Future Lawyers: 


by Benjamin R. Wolman + Former President of the Harvard Student Bar Association 


® The Harvard Student Bar Association is one of 118 student bar associations 
throughout the United States which is affiliated with the American Law Stu- 
dent association. Altogether, some 30,000 law students are members of the 
American Bar Association sponsored American Law Student Association. Mr. 
Wolman describes the activities and program of these student groups, whose 
members, in a few years, will take their place at the Bar. 





® The members of the American 
Bar Association have a twofold basis 
for interest in the activities of the 
student bar associations. First, a por- 
tion of the annual dues paid to the 
American Bar Association are direct- 
ed to these associations through ap- 
propriations to the Law Student Pro- 
gram which, under the direction 
and control of the Director of the 
Program, promotes and aids con- 
structive work of law student groups. 
Second, from these student organiza- 
tions come the future members of 
the American Bar Association. Be- 
cause of these factors the members 
of the American Bar Association 
should know what the student bar 
associations do, what are their aims, 
and what are their future prospects. 

It should be noted, at the outset, 
that the activities of each organiza- 
tion vary to a certain degree because 
of the needs of the individual school 
and because of the activities handled 
by other student organizations. 

A student bar association is com- 
posed of the students of one law 
school and has as the governing 
body a group of students annually 





elected by the members. The mem- 
bers of the faculty of each school 
serve in an advisory capacity, giving 
generously of their time and ener- 
gies. It is in no small measure due to 
their efforts that student bar associa- 
tions can boast of an ever-increasing 
membership, attributable to a recog- 
nition of the value of such organiza- 
tions. 

On the national level, the parent 
organization is the American Law 
Student Association. Through this 
body, headed by students elected by 
the member organizations, the 
United States has been divided into 
twelve circuits and the student bar 
associations within each _ circuit 
formed into regional groups. 
Through the efforts of the National 
Adviser, James Spiro, and the Ameri- 
can Law Student Association officers, 
each student bar association is sup- 
plied with a varied assortment of 
information relative to the practice 
of law such as a student journal, 
a legal film catalogue, a speakers’ 
catalogue, and a substantial number 
of publications and other aids to be 
used in the preparation of activities 















and in counselling students, [Earl A. 
Hagen succeeded Mr. Spiro as Na- 
tional Adviser on September 1, °956.] 

While the American Law Student 
Association is partially self-sustain- 
ing through annual dues from the 
student bar associations, added finan- 
cial support in the form of American 
Bar Association appropriations to 
the Law Student Program is neces- 
sary to maintain the high levels of 
accomplishment now found in the 
work of the Student Association. 

The immediate goal of each stu- 
dent bar association is to enable the 
student, as a young lawyer, to 
broaden the scope of his scholastic 
preparation through a program 
which presents a picture of the func- 
tions and duties of a _ lawyer. 
Through such a program it is the 
long-range aim of the student bar 
associations to give the community, 
legal and political, a well-rounded 
individual aware of the responsibil- 
ities accepted by him when he 
chooses the law as a profession. It is 
hardly necessary, here, to mention 
the great contribution of lawyers to 
the activities of city, state and na- 
tior |: is enough to say that such 
efforts and accomplishments are at- 
tributable to the realization by law- 
yers of the part they play in com- 
munity affairs. 

While it would be impossible to 
list all of the activities undertaken 
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A Program for Future Lawyers 


annually by the student bar associa- 
tions, mention should be made of 
some of those most commonly found 
in the various schools. Through a 
series of talks, with prominent mem- 
bers of the legal community speak- 
ing on various aspects of practice, 
the student is able to get a better 
picture of opportunities available to 
him upon graduation. Such a pro- 
gram, coupled with a series of talks 
on current topics of interest, deliv- 
ered by lawyers and non-lawyers, en- 
ables the student 
contact with 
necessary for a 


to maintain the 

current 
well-rounded back- 
ground while devoting his energies 
to the study of law. It should be 
noted that programs such as those 


close affairs 


discussed above have been success- 
ful primarily because of the high 
degree of co-operation from men in 
and out of the legal profession who 
are willing to take time from their 
busy schedules to address the stu- 
dent bar associations. Also deserving 
of special note is the program in the 
Boston area, where students partic- 
ipate in the Lawyers Reference Serv- 
ice of the Boston Bar Association. 
Through their work, the students 
have gained the praises of the Bar 
Association and the added recogni- 
tion of the fact that the law student 
is, in reality, a young lawyer. 

In addition to the speakers’ pro- 
grams and participation in such ac- 
tivities as the Lawyers Reference 
Service and Legal Aid Bureaus, the 
student bar associations conduct 
tours of the local courts and admin- 
istrative agencies, undertake various 
research projects for the local bar 
associations and committees of the 
American Bar Association, and con- 
duct practice courts where the stu- 
dent is able to become a participant 
in a hypothetical problem of the 
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type he may expect in practice. To 
maintain the social life of the 
schools, student bar associations also 
conduct dances, publish school news- 
papers and conduct tours of local 
points of interest. While this list is 
not intended to be wholly inclusive, 
it may be seen that the potential of 
such student organizations is unlim- 
ited. 

Through the annual regional con- 
ferences and the national meetings, 
there has been a continual exchange 
of information enabling each organ- 
ization to learn of the activities at 
the other schools. In this way it is 
possible to expand the services of 
the individual organizations and 
thereby present the members with 
an Opportunity to derive additional 
benefits from their membership. Out 
of such meetings has come the idea 
for the new A.L.S.A. Life Insurance 
Plan which offers each student low 
cost life insurance on a term basis. 
Since this insurance is convertible 
at any time into one of a number ol 
permanent plans, the student is now 
able to prepare for future responsi- 
bilities while his immediate ability 
to carry insurance is limited. Other 
benefits, on the national level, which 
have been developed through the 
annual meetings include the re- 
duced rate for the AMERICAN Bar 
ASSOCIATION JOURNAL and the new 
Student Lawyer Journal, a magazine 
published five times through the 
school year by and for law students. 

The future of the student bar as- 
sociations is bright. As each year's 
membership lists are totalled it can 
be seen that the local organizations 
are increasing their membership. 
The American Law Student Associ- 
ation is increasing through the con- 
stant addition of new local organi- 
zations throughout the United 
States. 


however, anothei 


There is, 


st ~ 
which Dean Griswold, of the Har- 
vard Law School, and others have 
long urged the American Bar Asso- 
ciation to take to assist the growth 
of local organizations. This is to give 
each student bar association member 
the status of a junior member in the 
Association from the time he joins 
the local organization. The National 
Lawyers Guild offered such an affilia- 
tion to the members of its student 
chapters, and this was an important 
factor in its rapid growth immediate- 
ly following the war. 

*A junior membership in the 
American Bar Association for stu- 
dent bar association members would 
also be beneficial to the American 
Bar Association in that it would fa- 
cilitate the acquisition of regula 
membership in the American Bai 
Association after the student has 
completed the steps necessary to 
qualify as a practicing attorney. Fur- 
ther, it would give the Association 
a greater degree of control over the 
activities of the student bar associa- 
tions. 

There is no reason to doubt that 
the student bar associations will 
continue to grow and play an in- 
creasing role in the development of 
the young lawyer. Each member ol 
Bar Association may 
feel proud in knowing that through 
his efforts such organizations are 
possible and each member may be 
that future members of the 
American Bar Association who have 


the American 


sure 


been members of a student bar as- 
sociation bring with them a high 
regard for their place in the Ameri- 
can Bar Association 


and the com- 


munity. 





* Eprror’s Nore. Under the present Constitu- 
tion of the American Bar Association member- 
ship therein is limited to those persons who 
have been duly admitted to the Bar of any 
state 
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NEW YORK 


The Assembly The Assembly sessions will be held in 
the Grand Ballroom of The Waldorf-Astoria. The 
opening session is scheduled for Monday, July 15, at 
10:00 a.m. The second session will be held Tuesday, 
July 16, at 10:00 a.m. 

House of Delegates The House of Delegates will hold 

three meetings in the Sert Room of The Waldorf- 

Astoria, at 2:00 p.m. Monday, July 15, Tuesday morn- 

ing, upon adjournment of the Assembly session, and 

2:00 p.m. Tuesday afternoon, July 16. 

The President’s Reception is scheduled to be held Sun- 

day evening, July 14. (Time and place to be announced 

later.) 

Section Meetings Will Be Held as Follows: 

Administrative Law (Thursday, Friday and Saturday, 

July 11, 12 and 13) 

The Waldorf-Astoria The Council and Committee 
Chairmen will meet all day Thursday, and a lunch- 
eon has been scheduled for 12:30 p.m. Regular ses- 
sions of the Section will be held at 10:00 a.m. and 
2:00 p.m. on Friday, and 10:00 a.m. and 2:00 p.m. 
on Saturday. 

Antitrust Law (Friday and Saturday, July 12 and 13) 
The Waldorf-Astoria The officers and Council mem- 
bers will meet in the chairman’s suite on Friday, at 
3:00 p.m. A business session of the Section is sched- 
uled for Saturday at 8:30 a.m. The regular session of 
the Section will be held on Saturday, at 10:00 a.m. 

Bar Activities (Sunday and Monday, July 14 and 15) 
The Waldorf-Astoria A Council breakfast meeting 
has been scheduled for Sunday morning at 8:00 a.m. 
A regular session of the Section will be held Monday 
at 2:00 p.m. 

Corporation, Banking and Business Law (Wednesday 

and Thursday, July 10 and 11) 


American Bar Association: 


Kightieth Annual Meeting 


First Announcement of Program—New York, July 14-16, and London, July 24-30 












The Waldorf-Astoria The Council and Committee 
Chairmen will meet all day Wednesday, in the Chair- 
man’s suite, starting at 10:00 a.m. Regular sessions 
of the Section will be held 10:00 a.m. and 2:00 p.m. 
on Thursday. A luncheon has been scheduled for 
Thursday at 12:30 p.m. 

Criminal Law (Friday, July 12) 

The Waldorf-Astoria A regular session of the Section 
has been scheduled for 10:00 a.m. on Friday. 

Insurance Law (Sunday, Monday, Tuesday and Wed- 

nesday, July 7, 8, 9 and 10) 

The Plaza Hotel The Council and Committee Chair- 
men will meet at 10:00 a.m., Sunday, followed by a 
luncheon at 12:30 p.m. A Section breakfast will be 
held Monday at 8:00 a.m. The annual Section lunch- 
eon will be held at 12:00 m. on Monday, followed 
by a regular session of the Section at 2:00 p.m. Various 
committee breakfast meetings have been scheduled 
lor Tuesday and Wednesday, at 8:00 a.m. each day. 
Regular sessions of the Section will be held at 10:00 
A.M. and 2:00 p.m. on Tuesday. A reception and a 
dinner dance have been scheduled for Tuesday eve- 
ning. The final session of the Section will be held 
Wednesday at 10:00 a.m. 

International and Comparative Law (Friday, July 12) 
The Waldorf-Astoria The joint breakfast with the 
American Foreign Law Association has been sched- 
uled for 8:00 a.m. Friday. The Council and Commit- 
tee Chairmen will meet at 10:00 a.m. A regular ses- 
sion of the Section will be held at 2:00 P.M. 

Judicial Administration (Sunday and Monday, July 14 

and 15) 

The Waldorf-Astoria The Council will meet at 10:00 
A.M. on Sunday. A regular session of the Section will 
be held Monday afternoon at 2:00 p.m. The annual 
dinner in honor of the Judiciary of the United States 
is scheduled for 7:30 p.m. Monday evening. 
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Eightieth Annual Meeting 


Junior Bar Conference (Saturday, Sunday, Monday and 

Tuesday, July 13, 14, 15 and 16) 

The Belmont Plaza A Board of Directors meeting 
will be held in the Chairman’s suite at 10:00 a.m. 
on Saturday. Luncheons have been scheduled for 
Saturday and Sunday at 12:00 m. each day. There 
will be a meeting of the Executive Council and 
first general session on Saturday at 2:00 p.m. The 
Nominating, Resolutions and Award of Merit Com- 
mittees will meet on Saturday at 2:00 p.m. A work- 
shop session is scheduled for Sunday morning at 
10:00 a.m. A joint meeting of the Executive Council 
and the second general session is planned for Monday 
at 2:00 p.m. A joint meeting of the old and new Coun- 
cil will be held at 10:00 a.m. Tuesday morning. 

Labor Relations Law (Thursday and Friday, July 11 

and 12) 

Hotel Roosevelt The Council will meet all day 
Thursday in the Chairman’s suite. Regular sessions 
of the Section will be held Friday at 10:00 a.m. and 
2:00 p.m. A luncheon has been scheduled for 12:30 
P.M. on Friday. 

Legal Education and Admissions to the Bar 
joint sessions with 

National Conference of Bar Examiners (Wednesday, 

Thursday, Friday and Saturday, July 10, 11, 12 and 13) 
The Waldorf-Astoria The Section Council will meet 
at 2:00 p.m. on Wednesday, and 9:30 a.m. and 2:00 
p.M. Thursday. The Section will hold joint meetings 
with the National Conference of Bar Examiners, 
Friday morning and afternoon, and Saturday morn- 
ing. A joint luncheon has been scheduled for 12:30 
r.M. on Saturday. The annual meeting of the Section 
has been scheduled for Saturday afternoon at 2:00 
P.M. 

Mineral Law (Friday and Saturday, July 12 and 13) 
The Ambassador Hotel The Council and Committee 
Chairmen will meet at 3:00 p.m. on Friday in the 
Chairman’s suite. The regular sessions of the Section 
will be held at 10:00 a.m. and 2:00 p.m. on Friday, 
and 10:00 a.m. on Saturday. 

Municipal Law (Friday and Saturday, July 12 and 13) 
Hotel Roosevelt The Council will meet for break- 
fast at 8:00 a.m. on Friday. The regular sessions of the 
Section will be held at 10:00 a.m. and 2:00 p.m. on 
Friday, and 10:00 a.m. and 2:00 p.m. on Saturday. A 
luncheon has been scheduled for 12:30 p.m. Saturday. 
The new Council will meet at 5:00 p.m. on Saturday 
evening. 

Patent, Trademark and Copyright Law (Saturday, Sun- 

day, Monday and Tuesday, July 13, 14, 15 and 16) 

The Biltmore Hotel The Council and Committee 

Chairmen will meet at 9:00 a.m. Saturday, followed 

by a luncheon. A symposium is scheduled for 2:00 

p.M., Saturday. A meeting of the International Patent 

and Trademark Association will be held Sunday aft- 

ernoon. A breakfast for the National Council of Pat- 
ent Law Associations is scheduled for 8:00 a.m. on 
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Monday. The regular sessions of the Section will be 
held at 9:00 a.m. on Sunday, 2:00 p.m. on Monday, 
and 9:30 a.m. and 2:00 p.m. on Tuesday. A United 
States Trademark Association luncheon will be held 
at 12:30 p.m. on Monday. The annual dinner of the 
Section is scheduled for Monday evening, to be pre- 
ceded by a reception. The International Patent and 
Trademark Association luncheon is planned for Tues- 
day at 12:30 p.m. 

Public Utility Law (Thursday, Friday and Saturday, 

July 11, 12 and 13) 

The Ambassador Hotel The Council wiil meet at 2:00 
p.M. on Thursday. Regular sessions of the Section 
will be held at 10:00 a.m. and 2:00 p.m. on Friday, 
and 10:00 a.m. on Saturday. A luncheon for officers, 
Council members and guest speakers will be held 
Friday at 12:30 p.m. A reception is scheduled for 
Friday evening at 6:00 p.m. at the Waldorf-Astoria. 

Real Property, Probate and Trust Law (Thursday and 

Friday, July 11 and 12) 

The Waldorf-Astoria A meeting of the Council has 
been scheduled for Thursday morning, followed by a 
luncheon. The regular sessions of the Section will be 
held all day Friday, at 9:30 a.m. and 2:00 p.m. There 
will be a breakfast meeting for officers, Council mem- 
bers and members of Section Committees, Friday 
morning at 8:00 a.m. 

Taxation (Tuesday, Wednesday, Thursday, Friday and 

Saturday, July 9, 10, 11, 12 and 13) 

The Waldorf-Astoria The officers and Council will 
meet in executive session at 9:30 a.m. and 2:00 p.m. 
on Tuesday. On Wednesday at 9:30 a.m. and 2:00 P.M. 
there will be meetings of the Council and Committee 
Chairmen. Regular sessions will be held at 10:00 
A.M. and 2:00 p.m. on Thursday and 10:00 a.m. and 
2:00 p.m. on Friday. The Section luncheons are 
scheduled for Thursday and Friday at 12:30 p.m. A 
regular session of the Section will be held at 10:00 
A.M. on Saturday. A special session on staie and lo- 
cal taxes is scheduled for 2:00 p.m. Saturday. 


LONDON 


The Assembly. The third Assembly session will open 
with church services at Westminster Abbey and West- 
minster Cathedral on Wednesday, July 24, at 10:00 
A.M., followed by the presentation of the Assembly of 
the American Bar Association to the Lord Chancellor 
and Her Majesty's Judges in Westminster Hall, at 
11:00 a.m. The fourth Assembly session is scheduled for 
Friday, July 26, at 2:00 p.m., in Festival Hall. The Run- 
nymede Ceremony commemorating Magna Charta 
(fifth Assembly session) will be held Sunday, July 28, 
at 3:00 p.m. The sixth Assembly session will be held 
immediately following adjournment of the House of 
Delegates, Tuesday, July 30. There is an Association 
dinner being planned for Monday evening, July 29, in 
the Great Room of Grosvenor House, at which an out- 
standing Englishman will be guest speaker. 
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The House of Delegates will meet in the Lancaster 

Room of the Savoy Hotel, on Thursday, July 25; Fri- 

day, July 26; Tuesday, July 30, at 10:00 a.m. each day. 
Phere will be joint committee sessions of English and 

United States lawyers held on Thursday and Friday 

mornings, July °5 and 26. Two sessions will be held 

simultaneously each morning at 10:00 a.m. The subjects 
to be discussed are: Publicity Attendant Upon Trials; 

Probate Law—Estate Planning and Taxes; Use of the 

Jury in England and the United States; and Negligence 

—a Comparative Review of the Effect of Contributory 

Negligence in England and the United States. 

Section Meetings 

Administrative Law (Friday, July 26) 

Grosvenor House A regular session of the Section will 
be held at 10:00 a.m. on Friday. 

Antitrust Law (Thursday, July 25) 

Grosvenor House A regular session of the Section 
will be held at 10:00 a.m., Thursday, followed by a 
luncheon at 12:30 p.m. 

Corporation, Banking and Business Law (Thursday, 

July 25) 

The Dorchester The regular session of the Section 
will be held at 2:30 p.m. on Thursday. 

Criminal Law (Thursday, Friday, Monday and Tues- 

day, July 25, 26, 29 and 30) 

Regular sessions of the Section will be held Thursday 
and Friday mornings and all day Monday (meeting 
place to be announced later). ‘Tours of Scotland Yard, 
and Wormwood Scrubbs (English prison) are being 
arranged for Monday and Tuesday afternoons. A 
luncheon has been scheduled for 12:30 p.m. on Mon- 
day at Grosvenor House. 

Insurance Law (Thursday, July 25) 
Grocers’ Hall A general session of the Section will be 
held at 10:30 a.m. on Thursday. 

International and Comparative Law (Thursday, July 

25) 

The Dorchester The Section will hold a regular ses- 
sion at 10:00 a.m. on Thursday followed by a joint 
luncheon with the Junior Bar Conference at 12:30 
P.M. 

Judicial Administration (Thursday and Friday, July 

25 and 26) 

Savoy Hotel Regular sessions of the Section will be 





Eightieth Annual Meeting 


held on Thursday and Friday at 10:00 a.m. each day. 

A luncheon has been scheduled at 12:30 p.m. on Fri- 

day for federal and state judges. 

Junior Bar Conference (Thursday and Saturday, July 

25 and 27) 
The Dorchester A general session of the Conference 
will be held at 10:00 a.m. on Thursday. A joint 
luncheon with the Section of International and Com- 
parative Law is scheduled for Thursday at 12:30 
p.M. A reception and cocktail party is being planned 
for 5:30 p.m. Saturday. 

Labor Relations Law (Thursday and Friday, July 25 

and 26) 

Whitehall Court Regular sessions of the Section have 
been scheduled for Thursday and Friday mornings 
at 10:00 a.m. each day. 

Legal Education and Admissions to the Bar (Monday, 

July 29) 

University of London A regular session of the Sec- 
tion will be held at 10:00 a.m. on Monday, followed 
by a luncheon at 12:30 p.m. tendered by the Univer- 
sity of London. 

Mineral Law (Friday, July 26) 

The Dorchester A regular session of the Section has 
been scheduled for 10:00 a.m. and 2:00 p.m. on Fri- 
day. 

Patent, Trademark and Copyright Law (Thursday and 

Friday, July 25 and 26) 

Park Lane Hotel Regular sessions of the Section will 
be held at 10:00 a.m. on Thursday and Friday. 

Public Utility Law (Thursday and Friday, July 25 and 

26) 

Charing Cross Hotel Regular sessions of the Section 
will be held at 10:00 a.m. on Thursday and Friday. 
A luncheon has been scheduled for 12:30 p.m. on 
Friday. 

Real Property, Probate and Trust Law (Friday, July 26) 
Grosvenor House Regular sessions of the Section will 
be held at 10:00 a.m. and 2:00 p.m. on Friday. 

Taxation (Thursday, , aly 25) 

Park Lane Hotel A regular session of the Section 
will be held at 9:00 a.m. on Thursday. 

(Completed programs will appear in a later issue of 

the AMERICAN BAR ASSOCIATION JOURNAL and the Pro- 
gram for the New York-London meeting.) 
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a A Democratic Organization 


Few organizations escape the charge of being run by 
cliques. Occasionally, this charge has been made against 
the American Bar Association, no doubt because at 
times the same members serve over the years in various 
capacities. 

The organization of the American Bar Association 
is about as democratic as can be imagined. The govern- 
ing body of the Association is the House of Delegates 
of approximately two hundred and thirty-five members 
composed of State Delegates, Assembly Delegates, bar 
organization Delegates, Section Delegates and a com- 
paratively few ex officio Delegates, such as past and 
present Presidents and Chairmen of the House of Dele- 
gates. The State Delegates, who nominate the officers 
and the Board of Governors, usually after a spirited con- 
test, are themselves elected by members of the American 
Bar Association from the states represented. Additional 
nominations for officers and the Board of Governors 
may be made by petition as provided by the Constitu- 
tion. Assembly Delegates are elected by members present 
at the Annual Meetings. At the Dallas meeting seven- 
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teen members were nominated from all parts of the 
country for five vacancies among the Assembly Dele- 
gates. The bar organization Delegates are elected by 
the bar organizations in the several states. The Section 
Delegates are elected by the Sections. The “Red Book” 
Directory of the Association lists some two thousand 
members from all of the states, the District of Colum- 
bia, Alaska, Hawaii and Puerto Rico who are serving 
the Association in various capacities. Anyone who has 
attempted to get new legal blood to accept responsible 
positions will understand why the eiected officials 
so olten turn lor assistance to those members of the Bar 
who have been active in its affairs and who, from exper- 
ience, can be counted upon successfully to perform as- 
signed tasks. 

If there are cliques they must be found at the state 
Bar and Section levels, not at the top. 
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® The following opinion was vritten vy Mr. Justice 
Frankfurter as Circuit Justice nd is published here be- 
cause of its general interest u the Bar. 


John Ward and Michael Bowers, 
Petitioners, On Petition for 
v. Admission to Bail 


United States of America 
{August 8, 1956.] 


=" Mr. Justice FRANKFURTER, as Circuit !ustice. 

This is a petition for bail pending an appea! before 
the Court of Appeals for the Second Circuit from a con- 
viction for evasion of income taxes, in violation of 26 
U.S.C. §145 (b). An indictment against the petitioners, 
together with some co-defendants, was filed ci July 29, 
1953. They were arraigned on July 30, 1953, but not 
brought to trial till February 6, 1956. After a seven- 
weeks trial, they were found guiJiy, and on April 16, 
1956, Bowers was sentenced to five years’ imprisonment 
and Ward to four years’ imprisonment, with an addi- 
tional fine of $10,000 for each. An application for bail 
was denied by the trial court. A notice of appeal was 
duly filed and made the basis of a motion for bail before 
the Court of Appeals after its denial by the District 
Court and by a single Circuit Judge. ‘The motion was 
made on May 2, argument was heard on May 7, and aft- 
er some intermediate steps the Court of Appeals denied 
the motion, on June 4, 1956. Thereupon, a petition for 
bail came before me, sitting as ad hoc Circuit Justice, 
since my brother Haran, the regular Circuit Justice 
for the Second Circuit, had recused himself. 

When the Court of Appeals disposed of the motion 
for bail, on June 4, 1956, the Rule then in force for ad- 
mission to bail after conviction was as follows: 


Bail may be allowed pending appeal or certiorari only 
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{ it appears that the case involves a substantial question 
hich should be determined by the appellate court... . 
Rule 46 (a) (2) of the Federal Rules of Criminal Proce 
lure. | 


ut on April 9, this Court had submitted to Congress a 
new Rule 46 (a) (2), to take effect on July 9, 1956. It 
reads: 

Bail may be allowed pending appeal or certiorari un 


less it appears that the appeal is frivolous or taken for 
Gelage:.:.% 


Obviously, a. the Government recognizes, the amend- 
ment has greatly liberalized the basis for admission to 
bail in the federal courts pending an appeal from a con- 
viction. By the time the matter first came before me, the 
new Rule was law. Since the Court of Appeals had de- 
nied bail without giving reasons, I could not tell wheth- 
er they took into account the changed situation present- 


ed by the Rule which was then in process of becoming, 
though it was not formally, effective. Accordingly, 
it seemed to me appropriate that the lower courts should 
have an opportunity to pass upon the petition for bail 
under the standards that now govern. I therefore, on 
July 13, remanded the matter to the Court of Appeals 
for direct disposition by it, or for further consideration 
by the District Court. The Court of Appeals took the 
latter course and on July 17 determined that the request 
for bail should again be passed on by the trial judge. 
\fter further hearing, the trial judge again denied 
bail, supporting his denial by what the Court of Ap- 
peals has characterized as “a carefully reasoned and de- 
tailed opinion.” The motion for bail by Bowers and 
Ward was thereupon renewed before the Court of Ap- 
peals. That court, in a per curiam opinion, denied the 
renewed motion, whereupon the petitioners again asked 
me to allow bail. 

Both the lower courts have set forth the grounds for 
their denial. They have expressed themselves to be duly 
mindful of the controlling force of Rule 46 (a) (2), as 
amended. The issues that are raised here have been 
fully canvassed in the briefs filed by the petitioners and 
the Government. Both sides have addressed themselves 
to the proper scope of the amended Rule and its appro- 
priate application to the specific circumstances of this 
prosecution. 

It is common ground that the amended Rule 46 has 
made a decided change in the outlook on granting bail 
after conviction. The Government, as I have already 
indicated, accepts the statement in my memoranduin of 
July 13, 1956, that the old Rule 46 (a) (2) has by the 
amendment “been greatly liberalized.” Putting to one 
side its qualifications, | think the Government is right 
in saying that the granting of bail is called for more 
readily under the new standard than it was under the 
old concept of “substantial question.” It is also right in 
indicating that the new Rule effectuates a shift from 
putting the burden on the convicted defendant to es- 
tablish eligibility for bail, to requiring the Government 
to persuade the trial judge that the minimum stand- 
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ards for allowing bail have not been met. The author- 
itative interpretation of the amendment must, of course, 
await a decision by the Supreme Court. In the mean- 
time, however, one cannot escape his individual respon- 
sibility in passing on a petition like this. 

The Government commendably acknowledges that 
the new Rule has made an important change. The Rule 
expresses a general attitude, the significance of which is 
that inasmuch as an appeal from a conviction is a mat- 
ter of right, the risk of incarceration for a conviction 
that may be upset is normally to be guarded against by 
allowing bail unless the appeal is so baseless as to de- 
serve to be condemned as “frivolous” or is sought as a 
device for mere delay. The Government suggests, how- 
ever, that there may be considerations other than fri- 
volity or delay, which may conscientiously move a trial 
judge to deny bail without disloyalty to the amended 
Rule. I am bound to say that the Government is rightly 
cautious in suggesting the extent of the area of discre- 
tion that still remains under the amended Rule. 

Elaboration of whatever occasions for discretion may 
remain had better be left to the specific occasions which 
may give rise to such claims. The present situation pre- 
sents one consideration that suffices for disposition ol 
this case. The granting of bail certainly presupposes 
confidence that a defendant will respond to the de- 
mands of justice. In fixing the amount of bail, Rule 
46 (c) explicitly adverts to the trustworthiness of a de- 
fendant. The bail must be of an amount to “insure the 
presence of the defendant.” Impliedly, the likelihood 
that bail within tolerable limits will not insure this jus- 
tifies denial of bail. One of the reasons that led the Dis- 
trict Court to deny bail to Bowers and Ward was “that 
there is considerable motivation for these defendants 
to flee the Court's jurisdiction and that they have am- 
ple means to accomplish this purpose.” I read this to 
mean that the District Judge felt that the likelihood of 
flight was a danger not to be disregarded. I cannot re- 
ject this conclusion of the District Court because it was 
based on confidential probation reports. See Williams 
v. New York, 337 U. S. 241. Such a judgment is, to be 
sure, a prophecy but I cannot sit as the district judge 
and make my own. Presumably, this reason of the Dis- 
trict Court in denying bail was one of the considera- 
tions included in the “reasons” for the action taken by 
the District Court which the Court of Appeals respected 
in not overruling “the exercise of sound judgment” by 
the District Court. On this ground, I must deny the pe- 
tition. 

Asking a Circuit Justice to grant bail pending appeal 
in the Court of Appeals, after denial by the two lower 
courts, presents a difficult dilemma. An error of princi- 
ple in the denial of bail, an indisputable question of 
law, calls for correction, whether the matter comes be- 
fore the whole Court, as in Stack v. Boyle, $42 U.S. 1, 
or before an appropriate Circuit Justice. But when it is 
a question of the application of duly recognized stand- 
ards, and such application turns on what may fairly be 


January, 1957 + VoL 43 49 





Editor to Readers 


called “facts,” or on a necessarily prophetic judgment 
like the trustworthiness of a convicted defendant, I do 
not conceive it to be the function of a Circuit Justice to 
exercise an independent judgment as though he were 
sitting in the district court. And yet, even where “facts” 
are involved, a standard may be recognized in principle 
but honored, however unconsciously, in the breach. I 
think the practical way out of this dilemma lies in the 
more effective administration of criminal justice and, 
more particularly, in an appropriate procedure for crim- 
inal appeals. 

Nothing has disturbed me more during my years on 
the Court than the time span, in so many cases that come 
here, between the date of an indictment and the final 
appellate disposition of a conviction. Such untoward 
delays seem to me inimical to the tair and effective ad- 
ministration of the criminal law. I see no reason what- 
ever why we in this country cannot be as expeditious in 
dealing with criminal appeals as is true of England. Ap- 
plications for appeals are heard in the English Court 
of Criminal Appeal within eight weeks of conviction; 
in murder cases appeals “are generally before the Court 
not later than three weeks after the conviction.” Lord 
Chief Justice Goddard, “The Working of the Court of 
Criminal Appeal,” 2 J. Soc’y Public Teachers of Law 
1, 3 (1952). An examination of the volume of reports 
of the Court of Criminal Appeal for the year 1954 re- 
veals the following: Generally only two to three months 
elapsed between the entry of the judgment from which 
review was sought and the actual hearing of an appeal; 
the shortest period was one week, in a murder case; the 
longest period was five and one-half months. This is 
true of a court, it should be noted, that has something 
like 1200 applications annually coming before it, dis- 
posed of by judges who have considerable additional 
judicial duties. Conviction in this case was had nearly 
four months ago, and probably two months more will 
pass, unless I am misinformed, before the case may be 
heard on its merits. ‘he indictment here was found 
more than three years ago and the appeal is not likely 
to be reached in less than six months after conviction. 

I do not mean to imply criticism of any person o1 
judge or court for what is a good illustration of the gen- 
eral leaden-footedness of criminal prosecutions. The 
fault lies with the habit of acquiescence in what I deem 
to be a reprehensible system. I duly note that in this 
case it was suggested to the petitioners by the Circuit 
Judge in denying their application for bail to apply for 
an order advancing the case for early argument, and on 
the part of the Government there was an offer toward 
facilitating the appeal, although its specific scope and 
effectiveness are controverted by the petitioners. To 
my mind, however, a more drastic procedure for the 
early disposition of a criminal appeal than agreement 
among the parties is required. The Government should, 
I believe, be the active mover for an early hearing, thus 
putting upon the convicted defendant the responsibility 
for setting forth sound reasons for postponing such a 
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hearing. | am not able to understand why it should no 
become the settled practice for the Government to 
move, after an appeal is taken from a conviction, fo 
the hearing of the appeal on the stenographic minutes 
at the earliest possible moment that a Court of Appeals 
can accommodate its calendar to the disposition of busi 
ness that has first call, namely, a criminal appeal. This 
is especially desirable in a case where bail has been de 
nied. The time to argue a case is when the various lega| 
points, including the claim that there was not sufficient 
evidence to go to the jury, are fresh in the minds of 
counsel. I cannot but believe that it would, on the 
whole, also facilitate consideration by courts of appeals 
of criminal appeals to have the minutes of the trial be- 
fore them and to be referred by counsel, fresh from 
combat, to the claims in controversy as they are support- 
ed or contradicted by the stenographic minutes. | am 
confident that all the courts of appeals would be respon- 
sive to such a demand for as speedy a disposition of crim- 
inal appeals as the interests of justice permit, including, 
of course, in the interests of justice, adequate prepara- 
tion and due deliberation. 

Motion denied. 
® Readers of the JourNAL will be interested in the 
following excerpt from the August 28 issue of the New 
York Times, which gives a revealing picture of the 
character of the current President of the Association. 


The Bar’s “Top Sergeant” 


® If David Farrow Maxwell had pursued journalism 
and become by chance a city editor, he undoubtedly 
would have been the sort reporters love but call a “holy 
terror”. He is red-haired, blue-eyed and as forceful in 
action or expression as the traditional picture of a top 
sergeant of the Marines. But after just enough news- 
paper work to pay his way through college, the youth- 
ful Maxwell became a Philadelphia lawyer. He is now 
the stern taskmaster, but the idol, associates say, of 
junior lawyers in a distinguished legal firm in that city. 

For the next year, as President of the American Bar 
Association, he will direct an organization of nearly 
100,000 members. Anyone who thinks he will not run 
the show would regard Casey Stengel as the bat boy 
for the Yankees. 

The reason Mr. Maxwell can boss lawyers and make 
them like it is because they know that he always knows 
what he is doing. If he criticizes the work of younger 
colleagues in his office, he does it with a more profound 
knowledge of the law and a more experience:i percep- 
tion of the problems involved than they have. If he 
bangs a noisy gavel when legal groups become ‘angled 
in parliamentary intricacies, few make bold to chal- 
lenge him because he is recognized as an authority 
on parliamentary procedure. 

Mr. Maxwell might well have risen to be a city edi- 
tor, or gone on to greater heights, had he stayed in 
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journalism. He was graduated from high school when 
he was 16 years old and got a job as a reporter on a 
Philadelphia newspaper. Reporters then were often 
paid space rates and his compensation was at the rate 
of $5 a column. The first week he earned $7. 

Three months later, so capable and industrious was 
the “cub”, that the city editor found it more expedi- 
dent and less expensive to put him on salary at $25 a 
a week. 

Through college and law school he continued to 
cover special assignments for Philadelphia papers. He 
kept his muscles agile by working as a brakeman on a 
railroad in the summer. 

As did many American boys, he once toured the 
country in a Model T. In Washington State he ran out 
of money and shocked wheat in the vast fields of east 
ern Washington to earn funds. to buy gas for the “Tin 
Lizzie’ and hamburgers for himself. 

The Model T then chugged up—and then down—the 
steep slopes of the Cascade Mountains. Mr. Maxwell 
and a college friend took time out to climb Mount 
Rainier, one of the most formidable peaks in America, 
without a guide. 

These adventures did not detour him from the high- 
way of education. He was graduated from the Wharton 
School of Business Administration at the University 
of Pennsylvania in 1921 and from the University of 
Pennsylvania Law School in 1924. At the Wharton 
School he was elected to Beta Gamma Sigma, honorary 
scholastic fraternity. At law school he served as editor 
of The Pennsylvania Law Review for two years. 

He was admitted to the bar in 1924, and became as- 


Editor to Readers 


sociated with Edmonds, Obermayer & Rebmann. He 
became a partner in 1929 and now is the third ranking 
member of the firm. 

Mr. Maxwell is as Philadelphian as scrapple for 
breakfast. He was born there on November 7, 1900, 
and always has lived there. 

Nonetheless, he has seen more of the world than a 
good many persons have. He specializes in corporate 
law and the interests of his clients have taken him to 
India on a complicated tax case, to Spain and Japan 
to negotiate contracts in behalf of private corporations, 
to Venezuela in connection with a corporate claim and 
to Switzerland and Denmark on merchandising prob- 
lems. 

Mr. Maxwell married Emily Ogden Nelson of New 
York in 1925. He is very proud of three grandchildren, 
born to his daughter, Fairlie, and William H. Pasfield, 
a doctor of physical chemistry, employed by the du 
Pont company. He spends much of his leisure time with 
them in their home at Arden, Delaware. 

His son, David O. Maxwell, seems destined to follow 
in his father’s footsteps. The son was graduated from 
Yale in 1952 and Harvard Law School in 1955, Just 
now he is doing a hitch in the Navy. But he has been 
admitted to the Pennsylvania bar and when he finishes 
his service he will become associated with his father’s 
firm 

He has served as a vestryman of Epiphany Protestant 
Episcopal Church of Germantown and vice president 
of the Kiwanis Club of Philadelphia. 

He is a member of the Union League. 
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Contributory Negligence: 


An Outmoded Defense That Should be Abolished 


by Laurence H. Eldredge + of the Pennsylvania Bar (Philadelphia) 


® Addressing the Pennsylvania Bar Association last June, Mr. Eldredge urged the 
abolition of the doctzine of contributory negligence as a complete defense in negli- 


gence cases. The doctrine is “shocking and immoral”, Mr. Eldredge believes, and 


has long been outmoded. His solution: substitution of a rule of apportionment of 


damages. 





® I am speaking today in support of 
the proposition that contributory 
negligence should not be a com- 
plete defense to a claim for negli- 
gently inflicted personal injuries or 
property damage, and that it is de- 
sirable to change the existing law by 
apportioning the damages in ac- 
cordance with the percentage of 
fault of the respective parties. The 
which I advocate has _fre- 
quently been described as the doc- 
trine of comparative negligence but 
it is more accurately described as a 
question of the apportionment of 
damages. 

Preliminarily, I wish to make a 


view 


general observation about the func- 
tion of law. Dean Roscoe Pound 
pointed out many years ago that 
law is social engineering. Neither 
common-law rules nor statutes are 
ends in themselves. They are always 
means to the end of securing the 
best possible social adjustment of 
conflicting interests. It is the best 
interests of society which should be 
served by the promulgation of a 
common-law rule or the enactment 
of a statute. Any law should be a 
means to eliminate or reduce social 
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friction. It is inevitable that when 
a common-law rule is first an- 
nounced or a statute is enacted, it 
is designed to meet the then current 
needs of the community caused by 
then current conditions. It is a tru- 
ism that changes in community con- 
ditions come about more rapidly 
than changes in our laws. In some 
cases the continued application of 
an old law in a community which 
has undergone extensive economic, 
industrial and social changes in- 
creases the very social friction which 
the law originally was designed to 
reduce. 

The rule that contributory negli- 
gence is a complete defense is a 
product of the early nineteenth 
century. That century was one in 
which tort law did develop; and the 
law of negligence developed exten- 
sively, particularly in the last quar- 
ter of the century. However, it was 
also a century in which both Eng- 
lish and American judges believed 
that there must be definite restric- 
tions on tort liability in order to 
a.nd liabilities which would hold 
back the growth of plants, factories, 
railroads and other industrial enter- 


prises. There was no liability insur- 
ance. A few large tort judgments 
might bankrupt a growing business 
which the community needed. 

In this atmosphere, the doctrine 
of contributory negligence as a com- 
plete defense was promulgated in 
1809 by Lord Ellenborough in But- 
terfield v. Forrester!. Actually, Lord 
Kenyon had proclaimed it in a 
charge to the jury in 1799 in Cru- 
den v. Fentham?, but the jury had 
refused to accept it (as so many 
juries have ever since), and found 
a verdict for the plaintiff. 

This far-reaching new doctrine 
was rather casually written into the 
English law in a few sentences, and 
was accepted by the Bench and Bar 
and the nation with scarcely any 
comment. It provided what 
generally believed to be a needed 
limitation on tort liability under 
early nineteenth century conditions. 
As the century progressed and fac- 
tories grew, the principal applica- 
tion of the doctrine was to master- 


was 


and-servant cases. This rule, plus 
two other rules, i.e., the fellow-ser- 
vant doctrine and voluntary assump- 
tion of risk, greatly limited the tort 
liability of manufacturers and othe: 
employers to injured employees. The 
liability of manufacturers and con- 
tractors to third 


persons was re- 
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suicted by the rule that there was 
no tort liability in the absence of 
privity of contract. The nineteenth 
century was also the century in 
which, in most situations, there was 


no contribution among tortfeasors. 


Contributory Negligence. . . 
{ Shocking Doctrine 


When you analyze the doctrine of 
contributory negligence as a com- 
plete defense, it is a shocking and 
immoral doctrine. It would 
created an intolerable situation long 
before now except for two factors: 
(1) in many cases juries refuse to 
apply it, and (2) in recent years 
our appellate courts have shown an 


have 


increasing reluctance to define con- 
tributory negligence as a matter of 
law. However, there still remains a 
considerable residuum of situations 
in which the issue of contributory 
negligence is decided by the court 
alone. In its principal application, 
the doctrine of contributory negli- 
gence provides that when two per- 
sons by their respective fault cause 
harm, one of them must pay for it. 
Which one pays is wholly depend- 
ent on who was lucky and who was 
unlucky. The outcome depends up- 
on the spin of the wheel of chance, 
the roll of the dice of fate. For ex- 
ample, take the familiar, typical il- 
lustration of a right-angle intersec- 
tion collision between two motorists, 
A and B. A is unlucky and suffers 
personal injuries, medical expenses 
and loss of income totalling $20,000. 
B is lucky and escapes with property 
damage of $200. The total damages 
are $20,200. Is it not revolting that 
$20,000 of that must be borne by 
A and only $200 by B? Would it not 
be equally revolting if the wheel 
had spun differently and the impact 
of the damages on A and B had 
been reversed? If, after the collision, 
one of the cars had mounted the 
sidewalk and damaged C, a pedes- 
trian, in the amount of $20,200, that 
total damage would be divided be- 
tween A and B under modern rules 
of contribution. If A and B must 
divide up the damages they jointly 
cause C, why shouldn’t they divide 
up similarly the damages they cause 


each other? 

Because the rule of contributory 
negligence is so shocking and unjust, 
England created the last-clear- 
chance rule to ameliorate it in 1842, 
That 
adopted in some forty-five American 


in Davies vy. Mann*. rule 
states, was equally unjust because 
it also placed all the burden on one 
party but shifted the loss from the 
plaintiff to the defendant. It has 
frequently, with some reason, been 
called “the jackass rule”. 

At the beginning of the twentieth 
century, trespass Cases between mas- 
ter and servant clogged the courts 
as motor vehicle accident cases clog 
the courts today. Between the first 
decade of the nineteenth century 
and the first decade of the twentieth 
great had 


been wrought in industry, transpor- 


century, such changes 
tation and manufacturing that the 
felt needs of the times cried aloud 
for changes in our tort law. The 
doctrine of contributory negligence 
and its corollaries, voluntary as 
sumption of risk and the fellow-ser- 
vant rule, were swept completely 
out in the master-and-servant field 
by workmen's compensation acts. In 
1916 Judge Cardozo decided Mac- 
Buick Motor Co, and 
today no vestiges of the nineteenth 
century 


bility of manufacturers 


pherson v. 


limitation on _ the lia- 
and con 
tractors remain. Also in this century 
the rules concerning contribution 
among tortfeasors have undergone 
great change. 


Inevitable Losses. . . 
They Should Be Shared 


We are now in the year 1957. Look 
at the hazards of everyday life to- 
day. The annual motor vehicle toll, 
dreadful as it is, is only the grim- 
mest example. Should not the bur 
den of the losses which are inevita 
ble in present-day society be shared, 
in proportion to their fault, by all 
those who cause this harm? Modern 
liability insurance has eliminated 
the catastrophic effect which one or 
several judgments could have had 
on a nineteenth century defendant, 
particularly on a manufacturer o1 
a public utility, o1 the driver of th 
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150 horsepower equivalent of the 
1809 horse and buggy. 

In Pennsylvania we have already 
swept aside the nineteenth century 
limitations on an employer's liabil- 
ity to his servants. We have swept 
and con- 
third 


Somerset® is of only 


aside the manufacturer's 


tractor’s non-liability to per- 
sons. Curtin v. 
historic interest. In addition, in 
adopting the Uniform Contribution 
Among Tortfeasors Act in 1951, we 
have adopted the theory that all the 
persons who wrongfully cause harm 
should share the -cost. 

Having adopted that theory, how 
can we any longer cling to 
this one remaining outmoded rule 
announced by Lord Ellenborough 
in 1809, particularly when it has 
been discarded in its birthplace and 
in practically all the English-speak- 
ing dominions? Apportionment of 
tort damages between plaintiff and 
defendant is now the law in practi- 
cally all the western world except 
the United States, and it is the law, 
in certain situations, in many casés 
in the United States 

I opened this with a general ob- 
servation about the function of law. 
I now make a second general obser- 
vation. A law which is contrary to 
the settled convictions of the com- 
munity is a bad law. It cannot be 
enforced. It breeds contempt for 
law in general and it breeds con- 
tempt for judges and lawyers. Wit- 
ness the prohibition amendment! 

The rule that contributory negli- 
gence is a complete defense is con- 
trary to the settled 
the community. Recently I attended 
a three-day with the 


Committee on Torts of The Ameri- 


convictions of 
conference 


can Law Institute. Experts on tort 
law were present from various parts 
of the United States. I took an in- 
formal poll of them and they were 
unanimously opposed to the rule of 
contributory negligence as a com- 
plete defense, and they unanimously 
favored an apportionment of dam- 
ages. Laymen in the community are 
aghast when you tell them what the 


3.10 M. & W. 546 
4. 217 N. Y. 382. 
5. 140 Pa. 70 (1891). 
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Contributory Negligence 


defense of contributory negligence 
means. Juries frequently feel so 
strongly that they ignore the charge 
of the court and their juror’s oath 
in returning their verdicts. I believe 
that intelligent instructions on the 
apportionment of damages would 
produce fairer verdicts and much 
greater respect for the law stated in 
the charge. As one who is proud of 
our judicial system, I don’t like to 
see jurors flout their oaths and fig- 
uratively thumb their noses at the 
robed judge who charges them on 
the law. 

Indeed, the present Pennsylvania 
rule of contributory negligence is 
contrary to the settled convictions, 
not only of the western world out- 
side the United States, but the set- 
tled convictions of most people in 
the United States, except for a pow- 
erful minority in some organized 
Bars and legislative lobbies. It is sad, 
but true, that much of the develop- 
ment of our law has happened in 
spite of, rather than because of, the 
work of As- 
sociation has a great opportunity to 


bar associations. This 


assist in reforming our law concern- 
ing contributory negligence. The 
change is inevitable because the best 
interests of the community demand 
it. Nobody hold back this 
needed reform more than temporar- 
ily. On the other hand, we can give 
it a great impetus by supporting a 
well-drawn statute providing for ap- 
portionment of damages. 

The screams of anguish from 
those who are frightened by the 
thought of changing the status quo 
do not impress me. The argument 
that we shall have an increase in 
litigation leaves me cold. That ar- 
gument would have stopped the de- 
velopment of tort liability in the 
mid-nineteenth century. It 
have prevented the decision in 
Macpherson vy. Buick Motor Com- 
pany. The function of tort law is to 


can 


would 
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provide compensation for all in- 
jured persons who deserve it, and it 
is the function of government to 
provide tribunals in which such 
compensation may be obtained, re- 
gardless of how many claims are 
involved. 

Nor do I fear that the juries will 
not be able to fix the respective per- 
centages of fault even in multi-party 
situations. The problem is no more 
difficult than the problems juries 
face in fixing the amount and pres- 
ent worth of possible future earn- 
ings in a death case, or the length 
of future disability where injuries 
still exist but are not permanent, or 
the value of pain and suffering, o1 
the value of harm to reputation in 
a defamation case. The examples 
could be multiplied. In no case does 
the jury determine any of these 
questions with the precision of a 
mathematician, or an engineer with 
a slide rule. They do bring to bear 
a cross-section of the ideas of twelve 
men and women from different parts 
of the community, and, by and 
large, the results are sensible. When 
they are not, the court has power 
over an arbitrary verdict. 

The protests that ruinous conse- 
quences will follow the adoption of 
a law apportioning the damages 
where there is contributory negli- 
gence have the familiar ring of all 
the protests which unsuccessfully 
opposed other extensions of tort li- 
ability during the past century. 

Jurisdictions which have __ pro- 
vided for the apportionment of 
damages in contributory negligence 
cases have not been overtaken by 
disaster. The statutes have not been 
repealed. Liability insurance com- 
panies continue to compete eagerly 
for business in fields where appor- 
tionment rules govern liability. 

Forebodings of were 
raised against workmen's compensa- 
tion laws, occupational disease laws, 


disaster 





, Phillips Studio 
Laurence H. Eldredge has had a varied 
career as lawyer, educator and author. 
He began as a reporter in Philadelphia, 
was admitted to the Pennsylvania Bar 
in 1927, and has taught at Temple, the 
University of Pennsylvania and Colum- 
bia. He is the author of several books 
on legal subjects. 





and the decision in Macpherson v. 
Buick, to cite a few examples. Again 
and again experience has proved 
that the forebodings of disaster came 
from the tongues of false prophets. 
The only persons who face ruin in 
the future, and have been ruined in 
the past, are the maimed, crippled, 
uncompensated plaintiffs.® 





6. The English common law was changed 
a decade ago by act of Parliament. After 
reading this manuscript, the Right Honorable 
Arthur L. Goodhart, Editor of the Law Quar- 
terly Review, Professor of Jurisprudence at 
Oxford and Master of University Coilege, 
wrote the following comment to me and I 
publish it with his express permission: “It 
seems to me astonishing that there should be 
any opposition to the change in the law 
which you advocate. Although at the time 
when the law was altered here in England 
there was some opposition to the amendment, 
all objections to it have now disappeared. 
The fear that there would be an inordinate 
increase in litigation has proved unfounded. 
Parties are much more ready to reach a rea- 
sonable settlement as they know that the an- 
swer is no longer ‘all or nothing’. In other 
words, if the law is reasonable it is probable 
that litigants will also act in a reasonable 
manner. I am particularly interested in this 
question as I helped to write the report on 
which the change in the law was based.” 
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A Warning: 


Was It Justified? 


By S. Bruce Jones « of the Virginia Bar (Bristol) 


® The warning of which Mr. Jones writes is from Jefferson’s Autobiography: 


“ ... how can we expect impartial decision between the General government, 


of which they [the federal judges] are themselves so eminent a part, and an in- 
dividual State, from which they have nothing to hope or fear?” It is Mr. Jones’ 
thesis that, in recent years, the decisions of the Supreme Court have indeed begun 
to undermine the rights of the states and consolidate all power in the hands of the 


Federal Government at Washington. 





® The purpose of this brief and in- 
adequate article is to demonstrate 
by reference to only a few of the 
many cases available that, although 
the federal courts have abandoned 
stare decisis on other vital issues, 
they have rigidly adhered to Mar- 
bury v. Madison and extended the 
doctrine of that case beyond its orig- 
inal scope to the point of penetrat- 
ing into the fields of legislation and 
of amendment of the Federal Con- 
stitution. The tendency is toward 
the centralization of powers in the 
Federal Government and the states 
are being reduced to the status of 
mere provinces. In this process the 
Constitution itself is being violated. 
The ultimate result can be nothing 
less than loss of state control of mat- 
ters of local concern, the destruction 
of our dual system of government 
and the surrender of individual lib- 
erties to a remote and unwieldy bu- 
reaucracy centered in Washington. 
In the hands of a more competent 
author the argument could be made 
very devastating indeed. 


Jefferson has written: “Laws are 
made for men of ordinary under- 
standing, and should, therefore, be 
construed by the ordinary rules of 
common sense. Their meaning is not 
to be sought in metaphysical sub- 
tleties, which may make anything 
everything or 
pleasure.” (Jefferson to 
Johnson, June 12, 1823.) 
“It is not enough that honest men 
are appointed Judges. All know the 
influence of interest on the mind of 


nothing, at 
William 


mean 


man, and how unconsciously his 
judgment is warped by that influ- 
ence. To this bias add that of the 
esprit de corps, of their peculiar 
creed, that ‘it is the 
office of a good Judge to enlarge his 
jurisdiction,’ and the absence of re- 
sponsibility; and how can we expect 
impartial decision between the Gen- 
eral government, of which they are 
themselves so eminent a part, and 
an individual State, which 
they have nothing to hope or fear? 
We have seen, too, that contrary to 
all correct example, they are in the 


maxim and 


from 


habit of going out of the question 
throw an anchor 
ahead, and grapple further hold for 
future advances of power. They are 


before them, to 


then, in fact, the corps of sappers 
and miners, steadily working to un- 
dermine the independent rights of 
consolidate alli 
power in the hands of that govern- 
ment in which they have so impor- 
tant a freehold estate.” (Jefferson, 
Autobiography, 1821) . 

With his court-packing purpose in 
mind, Franklin D. Roosevelt, on 
March 9, 1937, said: ““The court in 
addition to the 


the states, and to 


proper use of its 
judicial functions has improperly set 
itself up as a third house of con- 
gress—a super-legislature, as one of 
the justices has called it—reading 
into the Constitution words and im- 
plications which are not there, and 
which intended to be 
there.” 


were never 

The full extent to which Jeftfer- 
son’s warning has been justified can 
be determined only by exhaustive re- 
search. The reports are filled with 
dozens of examples that are common 
knowledge among all lawyers. Some 
idea of how the “ordinary rules of 
common sense” have been abandoned 
and the Constitution may be made 
to “mean everything or nothing, at 
can be reached by a 
brief comparison of the provisions 


pleasure” 


January, 1957 + Vol. 43 55 















































A Warning: Was It Justified? 





ol the commerce clause with the re- 
sults attained by a few of the deci- 
sions of our Supreme Court. 


The Commerce Clause... 
Then and Now 


The Commerce Clause itself pro- 
vides ‘““The Congress shall have pow- 
er... to regulate commerce with 
foreign nations, and among the sev- 
eral states, and with the Indian 
tribes” and “to make all laws which 
shall be necessary and proper. for 
carrying into execution the forego- 
ing powers and all other powers 
vested by this Constitution in the 
government of the United States’. 
Amendment X reads: “The powers 
not delegated to the United States 
by the Constitution, nor prohibited 
by it to the States, are reserved to 
the states respectively or to the peo- 
ple”. Concerning this latter provi- 
sion Jefferson wrote: ‘The states 
supposed by their tenth amendment 
they had secured themselves against 
constructive powers” (Jefferson to 
William Johnson, June 12, 1823). 

Although by its express provisions 
the power granted to Congress is 
only “to regulate commerce’’ the Su- 
preme Court has held that Congress 
has the power to regulate the man- 
ufacture* and production of goods 
before they reach the stage of com- 
merce and to prohibit their ship- 
ment in interstate commerce unless 
manufactured in accordance with 
wages and hours fixed by Congress. 
(U.S. v. Darby, 312 U. S. 100, 61 S. 
Ct. 451, 85 L. ed. 609, 182 A.L.R. 
1430) By so holding the Court re- 
versed many of its former decisions. 

In another case it held that Con- 
gress could extend “federal regula- 
tion to production not intended for 
commerce, but wholly for consump- 
tion on the farm”—in other words, 
wheat that was raised by a farmer 
on his own farm and entirely con- 
sumed on the farm was held to be 
subject to regulation as interstate 
commerce, and the farmer who grew 
it only for consumption on his own 
farm was subjected to a_ penalty. 
Wickard v. Filburn, 317 U. S. 111, 
63 S. Ct. 82. Doubtless this case 
served as the basis for the following 
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incident reported in the press: 

Down in Alabama there is a filling 

station run by Joe Killian. Joe 

thought it would pretty up his station 
if he grew a bit of cotton on it. 

Besides, he thought a lot of Yanks, 
on driving South to hole up for the 
winter, probably never saw cotton 
close up, and might stop to look at 
his, and maybe buy a tankful of gas. 
It looked to Joe like a swell idea. 

But then the roof fell in. An army 
of bureaucrats landed on Joe. He had 
never thought he had to get an “al- 
lotment” to grow a bit of cotton to 
look at. 

The fact that his cotton never en- 
tered the market made no difference. 
Joe had to pay a fine for making his 
station look fine. 

It was a fine business all round. 
Joe’s fine was $6.37. The taxpayers’ 
fine was much more because the bu- 
reaucrats probably spent three or four 
hundred bucks to collect. six. 

After holding in one case, Schech- 
ter Poultry Corporation v. U.S., 295 
U.S. 495, 55 S. Ct. 837, 79 L. ed. 1570, 
97 A.L.R. 947 (1935), that the com- 
merce clause did not authorize the 
assertion of federal power with re- 
spect to hours and wages of employ- 
ees engaged in the processing of 
commodities which had come to 
rest after interstate transportation, 
and after holding in another case, 
Carter v. Carter Coal Co., 298 
U.S. 238, 56S. Ct. 855, 80 L. ed. 1160 
(1936), that Congress had no pow- 
er then to regulate labor relations 
in respect to commodities before in- 
terstate commerce has begun, the 
Supreme Court by a series of deci- 
sions of a divided court completely 
reversed its position. In subsequent 
decisions the Court adopted or ac- 
cepted a vague phraseology that 
changed the entire concept of inter- 
state commerce and thereby extend- 
ed the control by Congress over (1) 
articles destined for commerce (2) 
articles that came to rest after inter- 
state shipment (3) the manufacture 
of such articles and (4) the relation 
of employers and employees en- 
gaged in their manufacture. 

Thus in a five-to-four decision the 
validity of the National Labor Re- 
lations Act was sustained in a case 
wherein an employer was charged 
with discriminating against union 
members and coercing and intimi- 


dating its employees in their efforts 
to organize a union in a plant man- 
ufacturing iron and steel already re. 
ceived from and to be shipped later 
to points in various states. The case 
turned on the clause “affecting com. 
merce” which was defined by the 
act as meaning “in commerce, o1 
burdening or obstructing commerce 
or the free flow of commerce, or 
having led or tending to lead to a 
labor dispute burdening or obstruct- 
ing commerce or the free flow of 
commerce’, National Labor Rela- 
tions Board v. Jones & Laughlin 
Steel Corp., 301 U.S. 1, 57 S. Ct. 615 
(1937). By thus extending “com- 
merce’ to mean production before 
and after entering interstate com- 
merce but which “affects the flow of 
commerce” the Court held that 
Congress had a power which there- 
tofore the cuurts had held it did 
not have. The practical effect is to 
give to Congress the power to regu- 
late labor relations and hours of 
employment of all persons in all in- 
dustries whose products come or go 
across state lines and to usher in a 
new era for business, labor and gov- 
ernment. 

In a series of cases over a long 
period the insurance companies had 
undertaken to extricate themselves 
from state supervision and control 
by asserting that they were engaged 
in interstate commerce. In each in- 
stance the insurance companies lost 
and -the doctrine was _ established 
that insurance is not commerce. 
Paul v. Virginia, 8 Wall. 168 (1869) ; 
New York Life Insurance Company 
v. Deer Lodge, 231 U.S. 494, 58 L. 
ed. 332, New York Life Insurance 
Co. v. Cravens, 178 U.S. 389, 20 S. 
Ct. 962, 44 L. ed. 1116 (1900) ; Both- 
well v. Buckbee-Mears Company, 
275 U.S. 274, 48 S. Ct. 124 (1927). 
However, the Supreme Court over- 
ruled this “unequivocal line of au- 
thorities reaching over many years” 
and held that the- insurance busi- 
ness is commerce and may be regu- 
lated by Congress. A former court 
had said that to reverse this line of 
cases, “would require us to promul- 
gate a new rule of constitutional in 
hibition upon the states, and which 
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would compel a change of their pol- 
icy and a readjustment of their laws. 
Such result necessarily urges against 
a change of decision”. This vesting 
of the power to regulate the insur- 
auce business in Congress, and the 
consequent loss of regulation by the 
states if and when Congress should 
exercise such power, was effected by 
the decision in the case of United 
States v. Southeastern Underwriters 
Association, 322 U.S. 533, 64 S. Ct. 
1162, decided in 1944. Fortunately 
for the states the good sense of Con- 
gress came to the rescue and it im- 
mediately (in March, 1945) passed 
an act which provided “The busi- 
ness of insurance and every person 
engaged therein, shall be subject to 
the laws of the several states which 
relate to the regulation or taxation 
of such business. No act of Congress 
impair or supersede, any law enacted 
shall be construed to invalidate, 
by any state for the purpose of reg- 
ulating the business of insurance or 
which imposes a fee or tax upon 
such business, unless such act spe- 
cifically relates to the business of 
insurance” with the proviso that the 
Sherman, Clayton and Federal Trade 
Commission Acts shall be applicable 
to the business of insurance to the 
extent that such business is not reg- 
ulated by state law (U.S. Code An- 
notated, Title 15, §1012). But the 
fact remains that under this holding 
Congress still has the power to oust 
the system of state regulation and 
take over at any time. 


The Fourteenth Amendment: 
A Contrast to the First Ten 


Perhaps the most interesting reading 
to be found in the opinions sur- 
rounds the Fourteenth Amendment 
and the problems to which it has 
been applied. Forced upon the states 
by occupying troops and carpet-bag- 
ger legislatures, the provision which 
wiped out the savings of those who 
had invested in bonds of the states 
and the Confederacy produced just 
that effect and is no longer of any 
application, but Section | of the 
amendment has remained very 
much alive. It stands out in bold 
contrast to the first ten amendments. 


hey were limitations on the Fed- 


eral Government—this is a_ limita- 
tion upon the states. 

It is elementary that the first ten 
amendments, and 


popularly erro- 


neously called the Bill of Rights, 
were designed “As a restriction on 
the exercise of powers by the United 
States or by federal tribunals and 
agencies, but did not impose any 
restraint upon a state tribunal or 
agency”, Twining v. New Jersey, 211 
U.S. 78, 53 L. ed. 97, 114 (1908). 

The Federal Government, there- 
fore, had a double limitation upon 
its powers. The first limitation is 
that it is a government of delegated 
and not of inherent powers and this 
fact is spelled out in plain words 
by the Tenth Amendment which 
provides that the powers not dele- 
gated to the United States by the 
Constitution, nor prohibited by it 
to the states, are reserved to the 
states respectively or to the people. 
The other limitations on federal 
power were specified in the nine 
preceding amendments. 

The state governments were and 
are governments whose powers are 
inherent and were not delegated to 
them. When the states adopted the 
Federal Constitution they and their 
citizens created the Federal Govern- 
ment and by that instrument gave 
to it all the powers enumerated in 
the Constitution and expressly re- 
served to the states or to the people 
all powers not so delegated. The in- 
herent powers of some of the state 
governments had been previously 
limited by a Bill of Rights embodied 
in their respective constitutions by 
their own citizens who were the ul- 
timate repositories of their power 
and sovereignty. 

Such, in general, was the status of 
the respective powers of the state 
and federal governments until the 
adoption of the Fourteenth Amend- 
ment. Upon the adoption of that 
amendment the further limitation 
was imposed upon the states by the 
provision that “No State shall make 
or enforce any law which shall 
abridge the privileges or immunities 
of citizens of the United States; nor 
shall any State deprive any person 





A Warning: Was It Justified? 


S. Bruce Jones, since graduation from 
the University of Virginia in 1919, has 
been engaged in general civil practice 
in Virginia with brief time out for 
occasional legislative and judicial posi- 


tions. 





of life, liberty, or property without 
due process of law; nor deny to any 
person within its jurisdiction the 
equal protection of the laws.” 

Up to this point in our develop- 
ment the first ten amendments to the 
Federal Constitution were regarded 
as limitations upon power of the 
Federal Government, Twining v. 
New Jersey, supra, and were in no 
sense limitations on the powers of the 
states. The argument is now being 
advanced that provisions previously 
construed as only limitations of pow- 
er on the Federal Government are 
now by virtue of the Fourteenth 
Amendment also limitations on the 
state governments and that this re- 
sult has been attained by the sur- 
render of powers by the states 
when they adopted the Fourteenth 
Amendment. Two dissenting jus- 
tices in Adamson v. California, 332 
U.S. 46, 67 S. Ct. 1672 (1947) , agreed 
“That the specific guarantees of the 
Bill of Rights should be carried over 
intact into the first section of the 
Fourteenth Amendment”. Apparent- 
ly these dissenters now regard the 
limitations as guarantees. The net 
result of this doctrine if followed 
to its logical conclusion would be to 
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A Warning: Was It Justified? 


endow the Supreme Court of the 
United States with final supervision 
over all state supreme court deci- 
sions wherein any provision of the 
ten amendments is violated by a 
state government, rather than by the 
Federal Government as was original- 
ly intended. 

Even without accepting the doc- 
trine that the Bill of Rights has 
been incorporated into the Four- 
teenth Amendment, the Supreme 
Court has extended the amendment 
to include supervision of the state 
courts and their handling of mat- 
ters heretofore exclusively within 
the province of the states. Thus in 
Naim v. Naim, 350 U.S. 891, 76 S. 
Ct. 151 (1955), it undertook to va- 
cate a final decision by the Supreme 
Court of Appeals of Virginia which 
had held invalid the marriage of a 
white woman to a Chinese man. It 
then remanded the case to the Su- 
preme Court of Appeals of Virginia 
in order that the case might be re- 
turned to the circuit court for ac- 
tion not inconsistent with the opin- 
ion of the U.S. Supreme Court. The 
Virginia court met the situation 
without equivocation. When this 
order was received it held, per cu- 
riam, that there is no provision in 
Virginia law by which it could send 
a case back to the circuit court to 
be reopened. The Supreme Court 
of Appeals of Virginia stated: “The 
decree of the and the 
decree of this court affirming it have 


trial court 


become final so far as these courts 
are concerned”. Naim v. Naim, 90 
S.E. 2d 849 (1956). 

Again, on April 24, 1956, the U.S. 
Supreme Court in a five-to-four de- 
cision held that an indigent defend- 
ant in a non-capital case should be 
furnished without cost a transcript 
of the record in the state court and 
that since the State of Illinois had 
not done this he had been deprived 
of due process of law, although ap- 
parently a narrative bill of excep- 
The 
court and the statutes of the sover- 
eign State of Illinois are thus struck 


tions was available. rules of 


down by this “interpretation” of the 
Fourteenth Amendment. 
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It is submitted that “the main- 
tenance of the authority of the states 
over matters purely local is as es- 
sential to the preservation of out 
institutions as is the conservation of 
the supremacy of the federal power 
in all matters entrusted to the na- 
tion by the Federal Constitution” 
and that the Supreme Court of the 
United States “has no more import- 
ant function than that which de- 
volves upon it the obligation to ob- 
serve inviolate the constitutional 
limitations upon the exercise of au 
thority, federal and state, to the end 
that each may continue to discharge, 
harmoniously with the other, the du- 
ties entrusted to it by the Constitu- 
tion”. 
In interpreting the Constitution it 
must never be forgotten that the na- 
tion is made up of states to which are 
entrusted the powers of local govern- 
ment. And to them and to the people 
the powers not expressly delegated to 
the national government are reserved. 
Lane County v. Oregon, 7 Wall. 71, 
76, 19 L. ed. 101. The power of the 
states to regulate their purely internal 
affairs by such laws as seem wise to 
the local authority is inherent and 
has never been surrendered to the 
general government. [Justice Day in 
Hammer v. Dagenhart, 247 U.S. 251, 
275, 38 S. Ct. 529, 532 (1918) .] 


State or Federal .. . 
Who Decides Which? 


But there still remains the problem 
of who decides whether a power re- 
mains in the states or whether it has 
been granted by them to the Federal 
Government. For a long time it has 
been well settled by history and ju- 
dicial decision that the specific pow- 
ers granted to the Federal Govern. 
ment and their extent and scope 
are to be determined by the central 
government through its judicial de- 
partment and that the states have to 
accept their decision. The states and 
their citizens had created a central 
government and had endowed that 
government with certain enumerated 
and specific powers. Without realiz- 
ing it at the time they had granted to 
one department of their new crea- 
rare the authority to decide what 
powers had been granted to it and 





what powers still remained in the 
states. They had created an agency 
and had given that agency the exclu- 
sive say-so as to the extent of its own 
powers. Such was the practical effect 
of the opinion in Marbury v. Madi. 
which 
obiter dicta. 


son, Jefferson branded as 


Yet the earlier federal courts re 
spected our dual system of govern 
ment had the integrity to 
say that the Union is indissoluble 
and the states indestructible. Time 


and 


and again as occasion arose our ear- 
lier courts “maintained the author- 
ity of the States over matters purely 
local as equally essential to the pres- 
ervation of our institutions as is the 
conservation of the supremacy of the 
federal power in all matters entrust- 
ed to it”. 

In recent years the extension of 
federal powers by construction has 
accelerated and attained the practi- 
cal effect of amending the Constitu- 
tion and giving the Federal Govern- 
ment powers it never had and were 
never contemplated and taking away 
from the states powers they have 
always had. “This [forced construc- 
tion of the Constitution] is even 
now the canker that is slowly but 
surely eating the reserved 
rights of the States and sapping 
their powers. If the process be not 
checked, the time must certainly 
come when the Sovereign States will 


away 


be nothing more than mere munic- 
ipal corporations with only such 
powers left them as the federal gov- 
ernment may choose to allow.” Mi- 
nor, Notes on Government 
States Rights, 1913. 

Of the present extension of fed- 
eral powers by construction it has 
that 
more insidious, nothing more dan- 


and 


been well said “Nothing is 


gerous.” 


If a power is one reserved by the 
States and, after long and patient 
trial and experiment, the States prove 
incompetent to exercise it properly, 
and it is essential that it be so exer 
cised, then let the power be trans 
ferred to the federal government by 
amendment to the Constitution. If 
the necessity is not great enough and 

(Continued on page 92 
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Tue RIGHT TO COUNSEL IN 
\MERICAN COURTS. By William 
M. Beaney. Ann Arbor: University 
of Michigan Press. 1955. $4.50. Pages 
xi, 268. 

Considering the present increased 
interest by the organized Bar in pro- 
viding representation for indigent 
defendants, coupled with recent and 
very significant decisions of the Su- 
preme Court, The Right to Counsel 
is a publication so timely and per- 
tinent that it appears to have been 
especially prepared for this period. 

The chief value of the book lies 
in its logical presentation, the com- 
pleteness, accuracy of its citations 
and the general readability of the 
text. Professor Beaney neither suc- 
cumbs to the temptation of flag-wav- 
ing, nor does he resort to the cold, 
academic approach. Even though the 
volume is based upon extensive legal 
research and deals with legal phi- 
losophy, the style of writing is easy 
and free. The material is carefully 
outlined and presented in logical se- 
quence with summary conclusions 
at the end of each chapter. A bibli- 
ography, table of cases and a com- 
plete index (even to footnotes) are 
provided. 

The author proceeds from a dis- 
cussion of the role of counsel under 
English and early American law to 
the interpretations the federal and 
state courts have placed on the Six- 
teenth Amendment the Due 
Process Clause of the Fifth and Four- 
teenth Amendments, 
comparing and quoting to round out 
a full brief on the right of counsel. 
He then turns to the practice in the 
courts today, spending time on each 
of the plans existing to provide rep- 


and 


explaining, 


resentation to the indigent: assigned 
by the Court—compensated or un- 
paid—the public, and the voluntary 


defender. 

Sharp, objective, well-documeated 
discussions are provided to shed 
light on such perplexing problems 
as: Does the United States Consti- 
tution guarantee that counsel will 
be furnished the indigent defendant 
in state and federal courts? Is there 
a difference if the charge involves 
offenses of less degree than capital? 
Can there be a “fair trial” if there is 
no counsel? Do the provisions of the 
Sixth Amendment apply to a state? 
What 


counsel? 


constitutes valid waiver of 


How can counsel be most 
effectively provided? 

One that 
could be made of almost any study 
that requires lengthy 
that by the time the 


weakness—a_ criticism 


research—is 
book is pub- 


lished, many of the data are no 
longer current. This applies more 
particularly to the chapter on 


“Right to Counsel in Practice.” He 
relies chiefly on a previous report 
(Legal Aid in the United States by 
Emery A. Brownell) and has given 
little fresh or new material. 

With the exception of two charts 
—one on references of state consti- 
tutions to counsel and one on statu- 
tory provisions, there is no appended 
statistical detail. This defect is an- 
noying when onc is looking for spe- 
cific information on a state. (For in- 
stance, in how many jurisdictions is 
counsel appointed before arraign- 
ment?) These are minor shortcom- 
ings, however, and do not obscure 
the main thesis which is adequately 
and persuasively developed. 

In discussing the “fair trial” doc- 
trine, Dr. Beaney makes this signif- 
icant observation: ““To say that tri- 
als without counsel can be fair is to 
assume either that the defense which 
counsel might have presented would 
not have changed the result of the 


case or that in certain types of cases 


counsel serves no useful functions. 
The first assumption is hindsight 
and unprovable. The second, if true, 
would convict a portion of the Bar of 


taking money under false pretenses 


in all those “simple” cases when 
counsel accepts a retainer but ap- 
parently cannot influence the re- 


sult. We cannot with justice, keep 
the existing “fight” theory of crim 
inal law and force the indigent de- 
fendants to alone. If 


fight our 


vaunted claim of “equal justice 
under law” is to be more than an idle 
pretense, the right to have counsel 
must be extended in practice to all 
persons accused of crime. 

Juntus L. ALLISON 


Chicago, Illinois 


From EVIDENCE TO PROOF. 
By Marshall Houts. Springfield, Illi- 
Charles C. 1956. 
$7.50. Pages 396. 

Unlike a Wigmore treatise, this 
book 
admissible, and as the title implies, 


nois: Thomas. 


assumes that the evidence is 
the author proceeds with a practical 
analysis of the real probative value 
of various types of evidence. In other 
words, when the lay witnesses and 
the experts have testified to a set of 
facts, do their statements and opin- 
ions prove the points at issue? 

The author's background qualifies 
him to draw reliable conclusions on 
the evidential value of all types of 
proof. In addition to practicing law 
and serving on the bench, Marshall 
Houts has been a Special Agent of 
the FBI and of the OSS, and at pres- 
ent is associated with the team of ex- 
perts headed by the famous murder- 
mystery novelist, Erle 
Stanley Gardner. As General Coun- 
sel for Gardner’s “Court of Last Re- 


lawyer and 


sort”, it is under Houts’ guidance 
that persons wrongfully convicted of 
crime are cleared and freed, on oc- 
casions some years later, where the 
evidence is shown to have led to a 
miscarriage of justice by a convic- 
tion of the wrong person. The pur- 
pose of this book is not to espouse 
this cause, however, but is a valuable 
contribution to the busy lawyer who 
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is constantly confronted with the 
specific types of evidence discussed 
and needs help in the way of a ready 
reference the 


proper answer. Proof used in crimi- 


and a= short-cut to 

nal trials is only one phase of the 
work. In addition, the author dis- 
cusses briefly the common errors 
honestly committed by the eye- 
witness in his testimony, the exami- 
nation of questioned documents, dis- 
torted photographs, traffic accident 
cases, mental competency, account- 
ants’ testimony in tax cases and 
stockholders suits, and the evalua- 
tion of physical evidence. 

Most trial work calls for the em- 
ployment of experts in some field, 
and the lawyers must of necessity 
know something of the subjects to 
examine intelligently. Usually time 
does not permit thorough study or 
enough background to read and un- 
derstand the technical bibliography 
on the subject. Oftentimes, the par- 
ticular type of expert is not availa- 
ble to counsel to educate him on the 
question. This book helps the busy 
lawyer by concisely summarizing the 
expert knowledge on every conceiv- 
able specific subject useful in the 
trial of a lawsuit. General medical 
testimony is wisely omitted, being a 
field in itself. For instance, the law- 
yer suspects a forgery and consults 
his local bankers as handwriting ex- 
perts. Their opinions may be admis- 
sible in evidence and thoroughly 
honest, but grossly mistaken for rea- 
sons set forth. Some tests for blood 
stains or blood groupings will elimi- 
nate suspects with absolute certainty, 
but certain tests do not serve as prop- 
er identification. How accurate are 
the tables on the length of skid 
marks as indicating the speed of the 
automobile? The scientific 
knowledge is condensed in language 

_a layman can understand and the 


latest 


reasons are set forth clearly. Thirty- 
three short chapters make the read- 
ing easy and contain a_ veritable 
storehouse of practical scientific 
knowledge. The author exposes the 
fallacies of the “law of probability”, 
heavily relied on by some so-called 
experts, and sometimes confused 
with positive proof by juries. Law- 
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yers are prone to favor the narratives 
of lay witnesses and to overlook the 
superiority of uncontrovertible phys- 
ical evidence. Scientific knowledge is 
extremely valuable in competent 
hands, but can be badly abused by 
the testimony of pseudo-experts. 

The book is a bread-and-butter 
item in helping counsel to cross- 
examine alleged experts, to separate 
the real experts from the incompe- 
tents and charlatans and to clarify 
his thinking in the step from evi- 
dence to proof. To obtain the same 
information, one would have to read 
volumes of technical lore aid then 
call in an expert to interpret it. A 
lawyer engaged in trial work should 
peruse the chapter titles, read those 
that attract his interest, and either 
have the book on his shelf of avail- 
able for future reference. 

HowaArp CockRILL 

Little Rock, Arkansas 


ConcressionaL POLITICS 
OF THE SECOND WORLD WAR. 
By Roland Young. New York: Co- 
lumbia University Press. 1956. $4.50. 
Pages 281. 

Although many events of the years 
of World War II should still be fresh 
in our minds, most of us do not 
think of them now in order of time 
or in relation to other relevant mat- 
ters or events. This book places in 
proper perspective with the progress 
of the war, activities and policy de- 
velopments in the United States 
Congress. It impressively shows how 
public opinion in a great republic, 
operating through the elected rep- 
resentatives of the people, constantly 
influences national both 
foreign and domestic, even during 
all-out world war. 


policies, 


The book covers a wide scope of 
activities and events. The 
says: “An attempt has been made to 
organize the considerable material 
around three major questions. (1) 
What major external events influ- 
enced Congress? These events ran 
the gamut from the bombing of Pearl 
Harbor to demands of civilians for 
new tires. (2) What was the reac- 
tion in Congress to these events? 


author 






Sometimes Congress would study the 
issue and enact legislation; some- 
times it would create an investigat- 
ing committee; sometimes it would 
be inordinately passive. (3) What 
part was played by procedures, par- 
tisan groups, and political ideas in 
making the requisite decisions? The 
response within Congress was con- 
tinually determined by the organi- 
zation which existed and the proce. 
dures which had to be followed. 
Partisanship played a greater part 
in determining some types of issues 
than in determining others. The po- 
litical ideas governing decisions were 
drawn from many sources, but of 
course during the war the concepts 
of fairness and justice were always 
compelling.” 

The principal matters covered are 
conversion of the economy to a war- 
time basis and control over war pol- 
icy and executive war agencies to 
which there was necessarily great del- 
egation of power, manpower and la- 
bor policy—work or fight, price con- 
trols, taxation, military strategy and 
alliances, new foreign policy and re- 
conversion to peace, with separate 
chapters on each. It is pointed out 
that the rivalry prevailing between 
the two political parties continued 
curing the war with Congress re- 
taining its partisan organizational 
base aid that there was no suspen- 
sion of elections as in Great Britain. 
The author says: “It was necessary 
to permit a type of partisanship 
which would allow the parties to 
survive the war, for political parties 
were part of our free institutions 
for which the war was being fought.” 
As also shown, the viewpoints and 
interests of different states and vari- 
ous economic groups (farmers, la- 
bor, business) were vigorously pre- 
sented and debated in Congress. It 
is a striking demonstration of the vi- 
tality of our institutions that all this 
could be done during total world 
war. 

The author makes the following 
comment concerning possible effects 
of the war on the future of our 
government. 


The relative power of institutions 
and the relationship among them can- 
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not be permanently fixed by consti- 
tutional provisions alone. The func- 
tion of the electoral college, for 
instance, has been changed without 
altering the written constitutional 
base, and in other times and eras one 
may note the continuity of institu- 
tions after their effective power has 
ebbed. The Roman Senate continued 
on into the Empire, although with 
diminished power, and monarchies 
which were once powerful have been 
circumscribed by law and custom. It 
may therefore be pertinent to inquire 
whether the extensive authority ex- 
erc'sed by government agencies dur- 
in the war altered the relationship 
between Congress and the Executive 
branch, although any final answer is 
premature, inasmuch as established 
trends may not be immediately dis- 
cernible. 

Whatever the final verdict, Con- 
gress made serious attempts to retain 
and assert its authority. At the end 
of the war strong voices demanded 
that “Congress regain its powers,” as 
the phrase went, and this move had 
the obvious support of those who 
wished to remove government con- 
trols over the economy. In due time, 
Congress repealed the emergency 
grants of power, abolished the war 
agencies and adminstrative courts, 
disassembled the great military ma- 
chine, and reestablished a free econ- 
omy. From the legal point of view, 
Congress may be said to have “re- 
gained” the delegated powers and re- 
established the constitutional position 
it enjoyed before the war. It is less 
demonstrable, however, that an equi- 
librium of power was reestablished, 
a doubt which is sustained by the 
relative positions of strength of the 
President and the military establish- 
ment and by the continued existence 
of unsolved problems which Congress 
must face in any future crisis. These 
relate to the control of delegated pow- 
er, the allocation of resources, the de- 
termination of fiscal policy, and the 
making of foreign and military com- 
mitments, 


It seems obvious that the authority 
of the President was increased dur- 
ing the war, not only as a result of 
power delegated to him but also as 
a result of the increasingly significant 
position of the United States in world 
affairs. Moreover, the bureaucracy in 
the White House itself has been ex- 
panded and centralized so that the 
President has closer control over 
significant governmental decisions. 
The authority of the military estab- 
lishment has also increased, and it 
has been given new responsibilities 
by virtue of the expanding military 


commitments and by a series of re- 
gional alliances. The voice of military 
officials is also important in domestic 
issues affecting defense and in foreign 
issues. 

The increased power of the Execu- 
tive branch of the government is di- 
rectly related to the question of how 
men, money, and material are to be 
allocated, and these are decisions ly- 
ing at the heart of the political proc- 
ess. In time of war, with many aspects 
of society controlled by government 
regulation, centripetal trends develop 
which make it attractive to centralize 
control over these decisions in the Ex- 
ecutive agencies. No one would argue 
that it would be desirable for Con- 
egress itself to make all decisions of 
whatever magiitude on allocating re- 
sources, but one can argue, I believe, 
that it would be desirable that basic 
policy in these areas be lait down by 
law and that Congress make the de- 
cisions on the political adjustments 
required. One may well ask whether 
it would not have been more salutary, 
for instance, to let Congress adjust 
the respective demands of agriculture 
and labor than to tolerate a situation 
where it appeared that the President 
was the defender of one set of in- 
terests and Congress of another; or 
whether it would not have been bet- 
ter if Congress had established a legal 
basis for the war agencies, established 
a labor program, determined policy 
on subsidies, and debated the nature 
of our postwar military commitments. 


Certainly the preservation of our 
form of government, as a govern- 
ment of laws and not a government 
of men, depends upon a strong and 
vigilant Congress maintained as an 
independent branch of our constitu- 
tional organization. This book, by 
showing the experience of the last 
war, points out some of the prob- 
lems which may face Congress in the 
future. It is fervently to be hoped 
that they will not have to be tested 
by total atomic war. 

LauRANCE M. Hype 


Jefferson City, Missouri 


Tue TRUTH ABOUT DI- 
VORCE. By Morris Ploscowe, New 
York: Hawthorn Books, Inc. 1955. 
$4.95. Pages 315. 

The law of marriage exists for the 
orderly regulation of that institution 
which is meant to provide affec- 
tional and sexual satisfactions, the 
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procreation, rearing and education 
of children, and the gaining, dis- 
tribution and spending of the 
wealth of the family under a com- 
mon home shelter. 

Divorce, in terminating the mar- 
riage tie, brings dislocations in ev- 
ery one of these elements. What, 
then, should be the law of divorce? 
How may we save as many marriages 
as possible? And if a divorce must 
be, how may we regulate it so as to 
cause the least dislocation and 
trouble? 

Morris Ploscowe, who is judge, 
lawyer, sociologist and philosopher, 
in attempting to answer these ques- 
tions, has given us a book of wisdom 
and delight. His writing is vivid. It 
is studded with stories from real life. 
The reader soon discovers that here 
is a man, who has not only practiced 
law and decided cases, but has 
shared in his feeling and person- 
ality the tragedy of a_ thousand 
divorces. 

The book should be read by every 
adult person in America. The law- 
yer will find the important cases dis- 
cussed with new light and broader 
perspective. (Incidentally, it is re- 
grettable that the book contains no 
table of cases.) Here is Andrews v. 
Andrews, Haddock v. Haddock, Wil- 
liams v. North Carolina, Coe, Sher- 
rer, Estin, Esenwein, and Johnson 
v. Muelberger and even Alton and 
Granville-Smith. An appendix gives 
a synopsis of the grounds for divorce, 
the residence requirements and re- 
strictions on remarriage in all states 
and territories. The teacher will find 
an evaluation of both legal and so- 
ciological literature. The legislator 
will be brought face to face with his 
failures and a plan for beginning 
again with new tools. And every 
man who is married or ever hopes 
to be, will find the law of marriage 
and divorce clothed with the flesh 
of life as it is lived in contemporary 
America. 

The author surveys the problem, 
gives us statistics on the increasing 
divorce rate, distinguishes the real 
reasons for divorce from the legal 
grounds (most of the latter are syn- 
thetic) , studies the alternatives and 
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analyzes the strategy of the defenses. 
An illuminating chapter covers the 
“quickies” in the tourist shopping 
centers of Nevada, Florida and Mex- 
ico and their oft surprising conse- 
quences, another the economic prob- 
lem of alimony and support and 
still another the custody of children. 
A final chapter on reform in our 
divorce law is a keynote to the pur- 
pose of the book. One of the prob- 
lems of the law of divorce is its di- 
versity. Divorce law is state law and 
forty-eight states have forty-eight 
laws. It will come as no surprise to 
the law man, but it may to the lay- 
man that the last fifty years has wit- 
nessed the repeated failures of the 
only two possible means of unifica- 
tion—universal adoption of a uni- 
form law and federalization of the 
law of divorce. Uniform laws sug- 
gested by the National Conference 
of Commissioners on Uniform State 
Laws and by others have failed 
of passage. Repeated attempts to 
amend the Constitution of the 
United States to give Congress power 
to legislate have ended in similar fail- 
ure, Faced with this history, our au- 
thor has no corrective remedy. He 
is willing to accept and try still to 
live with the “quickie” divorce 
“which is one of the penalties we 
pay for states’ rights in the field of 
marriage and divorce” (pages 263- 
264). Even though politically real- 
istic, this conclusion is disappoint- 
ing. Our Constitutional Fathers, at 
a time when divorce was almost non- 
existent, decreed that divorce was a 
matter of state law. Today, when 
states’ rights have ended in the mud- 
dle and frustration of the divorce 
jungle are we to accept, without 
hope, the cross thus saddled upon us 
by the Founding Fathers? If so, ver- 
ily the American people have lost the 
art of constitutional reform, have 
lost the power, which once they pos- 
sessed, to create an orderly solution 
of a fundamental problem. 
Accepting the fact, then, that we 
must proceed to improve our di- 
vorce law by the glacier-like process 
of state by state legislation, Judge 
Ploscowe has something very impor- 
tant to tell us. He recommends that 


62 American Bar Association Journal 


a rational reform of the divorce law 
should be based on the following 
objectives: 

1. The abandonment of the tradi- 
tional litigious punishment for guilt. 

2. The substitution therefor of 
a diagnostic-therapeutic technique 
which will lay bare the underlying 
causes of family conflict and which 
can take basic measures toward their 
correction and elimination. 

3. The requirement that a judi- 
cial separation shall precede every 
divorce. 

4. The provision that continued 
separation for a period fixed by law 
shall justify a court in granting a 
divorce. 

5. The organization in each com- 
munity of a unified family court 
adequately equipped to deal with 
all problems of the family includ- 
ing divorce. 

This is indeed important. It en- 
tails the attempt to save from liqui- 
dation every viable marriage, the 
elimination of traditional “causes” 
and “defenses”, the abandonment of 
the adversary procedure and the 
marshalling, in every community, of 
the aids and techniques of the mar- 
riage counsellor, psychologist, psy- 
chiatrist and physician. 

It is the hope of this reviewer that 
more and more people, through a 
careful reading of this book, will 
come to know and accept the diag- 
nostic-therapeutic approach and will 
insist that their representatives in 
the legislatures write it upon the 
statute book in every state. 

W. J. BROCKELBANK 
University of Idaho 
Moscow, Idaho 


Lecat CONTROL OF THE 
PRESS. Third Edition. By Frank 
Thayer, Professoy of Journalism and 
Lecturer on Law of the Press, School 
of Journalism, University of Wis- 
consin. Brooklyn: The Foundation 
Press, Inc. 1956. $6.00. Pages 749. 
This book represents an attempt 
by the author to write a definitive 
work on legal control of the press, 
with specific reference, as he says, 
to “Potential or Actual Controls that 


Affect the Press, particularly Libel, 
Privacy, Contempt, Copyright, Reg- 
ulation of Advertising and Postal 
Laws’’. Because of the relatively re- 
cent advent of radio and television, 
there are brief references to broad- 
cast media defamation. The presen- 
tation of the study is based upon 
the experience of the author in his 
classroom and seminar work in the 
School of Journalism at the Uni- 
versity of Wisconsin. 

The aim of the author, as stated 
his preface, is to make difficult 
problems understandable. In part he 
has accomplished this aim; in part 
he has failed. To illustrate the latter 
point, unless one is familiar with 
the opinions of the Supreme Court 
of the United States in the Nye, 


Bridges, Pennekamp, Craig and 
Baltimore Radio Show cases, one 
would gain the impression that 


courts in the United States still pos- 
sess the power to punish as con- 
structive contempt writings which 
they think have a tendency to ob- 
struct the administration of jus- 
tice. Obviously, the author believes 
they should possess such power. In 
expressing his opinion as to what 
the law shovid be, the author oc- 
casionally departs from his stated 
purpose of making “difficult prob- 
lems understandavle”’. 

The treatment of control of the 
press through the assertion of pow- 
ers, some directly conferred by leg- 
islation and some implied through 
administration, by the innumerable 
federal agencies which have been 
created during recent years is sketchy 
to say the least. Possibly, the field is 
too controversial at the moment. 

Notwithstanding the foregoing 
criticism, the volume should prove 
of value to students of journalism, 
for whom it is intended. It covers a 
lot of territory, some of it extremely 
well. Particularly valuable are the 
chapters dealing with the historical 
background of efforts to control the 
press and those relating to the ever- 
lurking danger of libel actions. Ex- 
cerpts from many of the cited cases 
contain some fascinating reading. 

EvisHA HANSON 
Washington, D. C. 
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Tue PROOF OF GUILT. By 
Glanville Williams. London: Stev- 
ens & Sons Limited. 1955. Pages viti. 
94. 

The Proof of Guilt consists of in- 
teresting and illuminating lectures 
by an English barrister and Fellow 
of Jesus College, Cambridge, on a 
number of selected aspects of the ad- 
ministration of criminal justice in 
England. Several of the topics dis- 
interest to an 
American student of the law, as they 


cussed would be of 


involve matters that have received 
considerable discussion in this coun- 
try in recent years. 

One of these subjects is the privi- 
lege against self-incrimination. The 
author logically draws a line of dis- 
that is generally over- 
looked, between the right of a wit- 


tinction, 


ness to decline to answer a question 
on the ground that the answer might 
incriminate him and the right of a 
defendant not to have any questions 
directed to him at all. The author 
does not think well of this right of 
a defendant and expresses a prefer- 
ence for the French practice, which 
permits the accused to be questioned 
in open court, with no penalty for 
refusal to answer except, of course, 
the risk of an unfavorable inference. 
The author argues cogently in sup- 
port of his position, although, no 
_ doubt, he would admit that the right 
of a defendant in a criminal case not 
to have any questions directed to 
him, is so much a part of the warp- 
and-woof of Anglo-American juris- 
prudence that it would be futile to 
endeavor to abrogate it, even if such 
action were desirable, as to which 
there may be a considerable differ- 
ence of opinion. The author points, 
however, to the English rule, which 
permits the trial judge to comment 
on the failure of the accused to tes- 
tify. This compromise, as the author 
calls it, seems to have a great deal of 
merit, for it realistic 
than the doctrine prevailing in the 
federal most of the 
states, under which the defendant is 


seems more 


courts and in 
entitled to an instruction to the jury 


that no adverse inference may be 
drawn from his failure to take the 


stand. This reviewer has sometimes 
wondered to what extent this admo- 
nition weighs with the jury and 
whether the jury is able to perform 
such psychological acrobatics. 

The author cogently calls atten- 
tion to the unreliable character of 
identification by eye witnesses. Yet 
in the popular mind direct evidence 
is deemed more impressive than cir- 
cumstantial evidence, the 
opposite is the fact. 

Another interesting observation 
made by the author is that in recent 
years the English courts have done 
away with the instruction to the jury 
that the crime must be proved be- 
yond a reasonable doubt. Instead the 
jury is directed that it must be satis- 
fied of the defendant's guilt. The 
reason for this change is said to be 


whereas 


that the phrase, “beyond a reason- 
able doubt” cannot be satisfactorily 
defined. The author expresses a lack 
of confidence in jury trials, although 
he recognizes that the majority view 
is to the contrary. Here this reviewer 
disagrees with the author. In this 
country, at least, the great majority 
of trial judges and trial lawyers, who 
try cases with juries from day to day, 
have a profound confidence in jury 
trials. Adherents of the opposite 
view are to be found only among 
those whose work does not bring 
them in constant contact with juries. 
It is significant that in spite of the 
views that he expresses, the author 
refers to the success of the jury sys- 
tem in England and attributes it to 
the right of the judge to sum up the 
evidence. Here he is on solid ground. 
Most federal judges will agree with 
him, for this right is preserved in the 
federal courts, as well as in a small 
minority of the states. As is well 
known, the American Bar Associa- 
tion, through its Section of Judicial 
Administration, has been urging the 
restoration to state judges of the 
power to instruct the jury oraily and 
to comment on the facts and on the 
evidence. The author emphasizes 
that in England the percentage of 
jury trials, even in criminal cases, 
has gradually decreased in recent 
years as a result of the right of the 
defendant to waive a trial by jury. 
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The book is well written and dis- 
closes the results of thorough study 
and profound thought. it is recom- 
mended to all who are interested in 
the administration of criminal law. 


ALEXANDER HOLTZOFF 


United States District Court 
Washington, D. C. 


F UNDAMENTALS OF  PRI- 
VATE PENSIONS. By Dan M. Mc- 
Gill. Homewood, Illinois: Richard 
D. Irwin, Inc. 1955. $4.50. Pages 211. 


Pensions: PROBLEMS AND 
TRENDS. Edited by Dan M. Mce- 
Gill. Homewood, Illinois: Richard 
D. Irwin, Inc. 1955. $4.50. Pages 211. 


After a which the 
growth of private pensions has been 
phenomenal, and with all indica- 


decade in 


tions pointing towards a continua- 
tion of that growth for the future, it 
is wholly appropriate that Professor 
Dan M. McGill, of the Wharton 
School of Finance and Commerce, 
University of Pennsylvania, should 
present these two works which will 
contribute so much to the knowl- 
edge and learning in this highly in- 
tricate but eminently practical field. 
While accurate statistics as to the 
extent of coverage are not available, 
it is estimated that there are in cur- 
rent operation over 20,000 private 
plans providing retirement funds for 
some twelve million employees. This 
coverage represents about one fifth 
of the working force of the nation. 
With such wide coverage and with 
further large areas yet to be reached, 
a very real service is rendered to the 
community through this contribu- 
tion to the literature in the field. 
The first of these volumes, Funda- 
mentals of Private Pensions, ad- 
dresses itself, as the title would indi- 
cate, to the basic principles of pen- 
sion plans in private industry. This 
work is the outgrowth of research 
undertaken and sponsored by the 
Pension Research Council of the 
Wharton School. A better apprecia- 
tion and understanding of private 
pensions and the forces contribut- 
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ing thereto is the goal of the Coun- 
cil, and this book is its initial 
»ublication. 

Essentially, Fundamentals of Pri- 
vate Pensions is an introduction to 
the subject of pension planning; yet 
it constitutes more than that. It is a 
well-rounded textbook covering the 
significant features of pensions and 
the factors which enter into the 
“what” and “why” of retirement 
planning. In speaking of it as a text- 
book, I do not intend to class it as a 
manual for the drafting of pension 
trusts, but rather I have in mind a 
work containing analytical and dis- 
cussion material on the principal 
considerations which bear upon the 
subject of private pensions. 

For orientation and background 
into pensions, the book starts with 
an adequate description of the eco- 
nomic forces which have given rise 
to this phenomenon of our century. 
One of the major factors involved is 
the progressive aging of the popu- 
lation, as evidenced by the fact that 
during the last fifty years when the 
country’s population doubled, the 
number of persons age 65 or over 
quadrupled. This factor, coupled 
with the general decline in employ- 
ment opportunities for the aged, and 
accompanied by the apparent lessen- 
ing of the ability of the working 
man (for whatever causes, be it 
heavy income taxes, relentless pres- 
sure to spend) to save for his 
“golden years”, has produced the 
multitude of retirement plans, pub- 
lic and private, which we have wit- 
nessed in recent years. These factors, 
or pressures, show no signs of abat- 
ing, and the number of plans and 
coverage may accordingly be ex- 
pected to grow. With the Federal Se- 
curity Program furnishing ecniy a 
“floor of protection”, or a minimum 
of old-age security, the morale and 
productivity of employees, the re- 
cent drive by labor units for ex- 
panded fringe benefits, and the tax 
subsidies accorded under the Fed- 
eral Internal Revenue Code height- 
ened by the war and postwar tax 
rates, all have combined to “encour- 
age” industry to provide supple- 
mental retirement benefits. 


” 
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The basic features of pension 
plans are analyzed in some detail 
from the three vantage points: cov- 
erage, benefits and sources of funds. 
As to coverage, very few private 
plans provide for participation by 
all employees. The most common 
bases for exclusion from coverage 
are type of employment, class of 
compensation, size of compensation, 
duration of service and age of em- 
ployee. While as a general rule, the 
Revenue Code permits the approval 
of plans which discriminate among 
employees on any one or more of the 
foregoing bases nevertheless the 
plan must not uperate to favor any 
of the following classes of personnel: 
officers, stockholders, supervisors and 
highly compensated employees. 

The second principal feature of 
pension plans is the benefit struc- 
ture, which is, of course, the objec- 
tive of pension planning. A full 
analysis is made of the various types 
of benefits, the benefit formulas in 
current use, the maximum and mini- 
mum limitations, the timing of pay- 
ments and the vesting of benefits 
prior to retirement. Of particular in- 
terest is the discussion of integration 
of private plans with the Federal 
Old-Age Security Program. In order 
to avoid what is known as the “pyra- 
miding of benefits” under the two 
concurrent systems, most employers 
have sought to adjust the benefits 
under their own plans so as to pro- 
duce a co-ordinated and rational 
scale of benefits. Several methods for 
the achievement of such correlation 
have been developed which do not 
result in benefits discriminating un- 
duly in favor of the highly paid 
employees; these are described by 
Professor McGill with much _ wel- 
comed clarity. 

The third major feature of pen- 
sion plans is the source of financing, 
i.e., whether the contributions shall 
come from the employer and em- 
ployee jointly or from the employer 
alone. The principal arguments for 
and against employee contributions 
are summarized, although perhaps 
in this area more discussion of the 
factors involved might have been 
beneficial, for the problem is one 








will often arise for serious 
consideration in the development of 
a pension system. 

A full chapter is devoted to the 
various types of pension plans, 
which Professor McGill divides into 
three broad classes, insured plans, 
self-administered trusteed plans ani 
combination plans, for the purpose 
of bringing out their principal char- 
acteristics, advantages and disadvan- 
tages. Another chapter treats the 
crucial subject of financing, cover- 
ing the reasons and need for ad- 
vance funding of benefits, together 
with the statutory limitations there- 
on imposed by the Revenue 
Code. Inherent in advance funding 
is the determination (or rather es- 
timation) in advance of the cost of 
the pensions provided under the 
plan. The principal factors in this 
vital process are listed and analyzed. 
In turn, the various methods of ad- 
vance funding now in general use 
are discussed, with illustrative plans 
developed on a comparable basis to 
show the fiscal impact of each. 

In a final significant chapter, Pro- 
fessor McGill takes up the consider- 
ations which bear upon the employ- 
er’s choice of the funding medium. 
The decision as to whether the serv- 
ices of an insurance company or a 
trust company should be used in the 
administration of a pension plan is 
one of the more difficult, yet impor- 
tant, problems confronting manage- 
ment in pension planning. The fac- 
tors which should be taken into ac- 
count in making the choice are more 
numerous than is. commonly sup- 
posed, and the weight and implica- 
tion to be assigned to each are open 
for argument. After a critical analy- 
sis, Professor McGill concludes that 
“no funding medium is inherently 
superior to all others”. Whether or 
not one would agree with his im- 
partial judgment on the matter, 
most would acknowledge that he has 
presented fully and fairly the issues 
for appraisal and application in in- 
dividual cases. 

Although written by a professor 
under the sponsorship of a research 
council, the work is not academic in 
(Continued on page 96) 
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What’s New in 


The current product of courts, 


departments and agencies 


(Attorneys... 
government employment 


* An important interpretation and 
application of Canon 36 has been 
given by the United States District 
Court for the Southern District of 
New York. Canon 36 provides that 
aii attorney who has been employed 
by the Government “should not aft- 
er his retirement accept employment 
in connection with matter 
which he has investigated or passed 
or em- 


any 


upon while in such office 


ploy’. 
United 


In the instant the 


States, by a civil suit, was attempt- 


case 


ing to recover refunds from an oil 
company for alleged overcharges in 
sales financed under the Economic 
Co-operation Act. The Government 
moved to disqualify the firm repre- 
senting the defendant because one 
of its partners, who was actively 
working on the case, had been em- 
ployed by the Economic Co-opera- 
tion Administration for more than 
the al- 
leged overcharges were made. The 
attorney had worked in the Paris 
Office of the ECA but had not been 
connected with the activities giving 
rise to the suit. 


two years during which 


The Government contended that 
the firm was barred because of the 
conflicting-interest rule of Canon 6 
and the confidence provisions of 
Canon 37, in addition to Canon 36, 
but the the 
United States Government was hard- 
ly the type of “client’” encompassed 
by Canons 6 and 37. The Court felt, 
rather, that the case should be gov- 
erned by the specific provisions of 


Court thought that 





Editor’s Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publish- 
ing Company or in The United States 
Law Week. 


the Law 








Canon 36, which covers former Gov- 
ernment employment and makes no 
reference to a “client”. 

The Court conceded that it was 
well-established that the knowledge 
of one member of a law firm is im- 
puted to the other members, but it 
refused to apply this rule to Gov- 
ernment lawyers employed by an 
agency. It therefore rejected the 
Government's contention that the 
attorney had confidential knowledge 
of the case by reason of his employ- 
ment within the ECA, regardless of 
whether the Government was able 
to prove the attorney had anything 
to do with the case in his official 
capacity. 

The Court emphasized that its de- 
cision took into consideration the 
practical aspects of the unique prob- 
lems presented in cases of public 
employment. It declared: 

If service with the Government will 
tend to sterilize an attorney in too 
large an area of law for too long a 
time, or will prevent him from en- 
gaging in practice of the very special- 
ty for which the Government sought 
his service—and if that sterilization 
will spread to the firm with which he 
becomes associated—the sacrifices of 
entering Government service will be 
too great for most men to make. 


(U.S. v. Standard Oil Company (New 
Jersey), United States District Court, 
Southern District of New York, Decem- 
ber 14, 1955, Kaufman, J., 136 F. Supp. 
345.) 


Courts... 
reversal and mandate 


® Five of the six teachers at Okla- 
homa A. & M. who successfully chal- 
lenged a_ state-prescribed loyalty 
oath in the Supreme Court of the 
United States in Wieman v. Upde- 
graff, 344 U. S. 183, have won a com- 
plete vindication in the Supreme 
Court of Oklahoma. 

The case originated when a tax- 


Richard B. Allen + 
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payer sought to enjoin the college 
from paying salaries to six teachers 
who refused to sign the loyalty oath. 
An injunction was granted by the 
trial court and affirmed by the Su- 
preme Court of Oklahoma (205 
Okla. 301). The teachers, who had 
intervened below, appealed to the 
Supreme Court of the United States, 
which reversed and remanded for 
proceedings not inconsistent with 
its opinion. 

The trial court then reset the case 
for hearing and subsequently en- 
tered an order permitting the teach- 
ers to file a loyalty oath from which 
language found objectionable by the 
Supreme Court had been deleted. 
One signed; the others didn’t. The 
trial court then entered judgment 
against the non-signers, and they ap- 
pealed again to the Supreme Court 
of Oklahoma. 

The Court held that the opinion 
and mandate of the United States 
Supreme Court had stripped Okla- 
homa courts of any discretion in 
the case and that the court of orig- 
inal jurisdiction should have denied 
the plaintiff any relief. 

(Wieman v. Ufpdegraff, 
Court of Oklahoma, October 2, 
per curiam, $01 P. 2d 1003.) 


Supreme 
1956, 


Criminal Law ... 
ability to defend 


® With each member of its three- 
judge panel filing a separate opin- 
ion, the Court of Appeals for the 
Seventh Circuit has reversed the dis- 
missal of an indictment granted on 
the claim of the defendant in a net- 
worth income-tax prosecution that 
a Goverment jeopardy assessment 
had tied up all his funds so that he 
was unable to hire an accountant 
necessary to prepare a proper de- 
fense. 

The Government had first com- 
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menced a civil suit in the Tax Court 
of the United States. While it was 
pending, a $342,120.37 jeopardy as 
sessment was levied against the de- 
fendant. Later the defendant was in- 
dicted on criminal charges of tax 
evasion. With the defendant stripped 
of his means by the tax liens, the 
Government successfully resisted at- 
tempts to have the civil case tried, 
but insisted on trying the criminal 
case. 

The district judge, when the de- 
fendant filed an affidavit of financial 
inability, suggested that the Govern- 
ment release part of the money in 
escrow to the clerk of the court to 
be used to pay for the defense, in- 
cluding accounting The 
Government refused to do this, 
whereupon the trial court dismissed 
the indictment. 

Writing the judgment of the 
Seventh Circuit, Judge Schnacken- 
berg directed reinstatement of the 
indictment, primarily on the ground 
that dismissal was premature. His 
theory was that the defendant's 
claim that he was being deprived 
of his constitutional right to a de- 
fense could be tested only by exam- 
ining the record on appeal from a 
conviction. “It is illogical for a court 
to speculate in advance of a trial on 
the question of whether a defendant 
will or will not receive a fair trial 
without the assistance of an account- 
ant’, he wrote. He also pointed out 
that dismissal of the indictment dis- 
counted several pertinent contingen- 
cies: that the defendant might be 
able to borrow money, that an ac- 
countant might volunteer services, 
that an accountant might not be 
necessary in the final analysis, and 
that the defendant might be acquit- 
ted. 

Judge Major concurred, but de- 
clared that the reversal was without 
prejudice to the trial judge's right 
to grant a continuance, even indef- 
initely, to afford the defendant pro- 
tection. He said it was his opinion 
that the defendant was entitled to 
his own funds to conduct his de- 


services. 


fense and that “he should not be 
required or expected to depend up- 
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on Santa Claus as a source tor 
funds”. 

Dissenting, Chicl Judge Dully said 
that since the prosecution was to be 
on the net-worth theory, the services 
of a skilled accountant were “‘abso- 
lutely necessary”. He concluded that 
the “harsh conduct” of the Govern- 
ment in purposely rendering the de- 
fendant an indigent violated due- 
rights under the Fifth 
Amendment and _assistance-of-coun- 
sel rights under the Sixth. He 


thought the Government methods 


proc ess 


did “not measure up to the stand- 
ards of conduct which are expected 
federal 
court in the prosecution of a de- 
fendant on a criminal charge”, and 
that the trial judge took the only 
practical course in dismissing the 
indictment. 


of the Government in a 


(U.S. v. Brodson, United States Court 
of Appeals, Seventh Circuit, October 31, 
1956, Schnackenberg, J.) 


Criminal Law... 
confessions 


# The Court of Appeals for the Dis- 
trict of Columbia Circuit has come 
up with multiple exegeses of the 
rule of the McNabb case (McNabb 
v. U.S.,.318 U.S. 332) . The Court has 
reversed the second-degree murder 
conviction of a woman who was held 
by the police for about sixteen and 
a half to nineteen and a half hours 
before she confessed and who was 
noc taken before a magistrate until 
more than twenty-four hours after 
the arrest. But it split six-to-three 
and filed four opinions. 

Four of the majority asserted that 
the nub of the McNabb rule is that 
confessions are excluded for admis- 
sion in evidence in federal cases if 
obtained while the defendant is be- 
ing illegally held, that is, if he is 
not taken before a magistrate “with- 
out unnecessary delay’, in accord- 
ance with Rule 5(a) of the Federal 
Rules of Procedure. In 
their view, it is somewhat immateri- 
al whether the confession is ob- 
tained by coercive means. The Mc- 
Nabb rule, they said, “operates as 


Criminal 


a sanction against police irregular- 


ities that create an opportunit 
{Court’s emphasis] for third degre 
methods by compelling an accuse: 
to face his questioners incommun: 
cado, uncounseled, and uninforme«| 
of his rights”. 

Two members of the majority be 
lieved that the McNabb rule re 
quires not only an illegal police de 
tention for questioning, but also 
that the confession is a product ol 
the detention. To them, however, 
the facts of the instant case showed 
that the confession resulted from 
and was a fruit of the detention. 

The three dissenters agreed with 
this latter view of the rule, but as- 
serted that the defendant's confes- 
sion in the instant case was volun- 
tary and not the product of her being 
detained and questioned over a Sun 
day before facing a committing mag- 
istrate. Thus, they said, the confes- 
sion was not excludable within 
McNabb’s ambit. They stated, more- 
over, that even if a confession fell 
within McNabb, a conviction should 
not be reversed if, excluding the 
confession, the remaining evidence 
is sufficient to support the jury's 
finding of guilt, because the Mc- 
Nabb zuie does not arise from con- 
stitutional sources but from the Su- 
preme Court's 
over federal courts. 


supervisory power 


(Rettig v. U.S., United States Court 
of Appeals, District of Columbia Cir- 
cuit, October 26, 1956, Edgerton, J., an- 
nounced the judgment of the Court.) 


Criminal Law... 
search and seizure 

* In 1955 the Supreme Court of 
California adopted the doctrine, 
conforming to the federal rule, that 
evidence. procured in an_ illegal 
search is not admissable in a crim- 
inal trial (California v. Cahan, 44 
zal. 2d 434). Applying this rule, 
a California court has held that evi- 
dence of one crime is not admissible 
if gained by a search as a result of 
the defendant's arrest for another 
crime of which he obviously was 
not guilty. 

The movements of the defendant 
in the instant case had been watched 
by the police for three weeks. He 
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apparently suspected of being a 
skkmaker. But be was arrested ton 

yigrancy, and after his arrest the 

police searched his car and _ seized 

only real evidence relating to 

bookmaking, the crime for which 
was eventually convicted. 

The District Court of Appeal for 
the First District found that there 
was no reasonable suspicion to sup- 
port the vagrancy arrest and that it 
was littkhe more than a subterfuge 
(or apprehension of the defendant. 
Since the arrest was not proper, the 
the search, being 


Court reasoned, 


predicated on an illegal arrest, was 
improper. . 

The Court rejected police state- 
ments that the defendant had con- 
sented to the search by giving the 
officers the keys to his car. A con- 
sent under the circumstances of this 
arrest could not be real, it said. 

In passing the Court took a swipe 
at the “outdated concept fof the 
vagrancy statute] that it is a crim- 
inal offense not to work”. Under 
the statute’s definition of a vagrant, 
it declared, “every unemployed per- 
son, every housewife and every re- 
tired person conceivably could be 
arrested for vagrancy’’. 

(California v. Wilson, California Dis- 
trict Court of Appeal, .First District, 
October 8, 1956, Peters, J., 301 P. 2d 
974.) 


Criminal Procedure. . . 
habeas corpus 


® A judge of the Court of Appeals 
for the Ninth Circuit, writing a dis- 
senting opinion, has suggested a way 
to curtail the “appalling volume” of 
applications for writs of habeas cor- 
pus with which state prisoners are 
flooding federal courts. 

Judge Pope suggests that the dis- 
trict courts should grant hearings, 
rather than denying the petitions 
without hearing, even if, as he con- 
cedes in many instances, the peti- 
ters have “an air of incredibility” 
and seem to be without merit. He 
declares that the “filing of contrived 
petitions will not be discouraged by 
too critical a construction of peti- 
tions with summary denials thereof”. 
rhis procedure, he contends, too of- 





ten leads to extensive appeals and 
ck lays. 

His remedy is an immediate heat 
ing in the district court, which 
would reveal a fabricated case if one 
existed. In such cases, he continues, 
the court’s findings could so state 
and “the whole matter could be 
brought to an end by denial of a 
certificate of probable cause”. 

The instant case followed the usu- 
al pattern: conviction in a state court 
for a crime, followed by unsuccess- 
ful appeals through the state courts. 
Then unsuccessful state habeas cor- 
pus proceedings, followed by a de- 
United 
States Supreme Court. Then appli- 


nial of certiorari by the 
cation for a writ of habeas corpus 
in a federal district court, followed 
by a denial without a hearing on 
the facts. The majority of the Ninth 
Circuit panel affirmed. 

(Simpson v. Teets, United States 
Court of Appeals, Ninth Circuit, No- 
vember 7, 1956, Healy, J.) 


Evidence ... 
admissibility 


® Despite the general rule that a 
judgment in a criminal case is not 
admissible to establish the facts in 
a civil case, the Superior Court of 
Pennsylvania has found enough ex- 
ceptions to the rule and tendency 
away from it to affirm a trial court's 
admission of the record of the arson 
conviction of the insureds in a civil 
suit for the proceeds of fire insur- 
ance policies. 

The Court held that the 
judge had properly admitted the 
conviction record and that the con- 


trial 


viction was a bar to recovery of the 
insurance proceeds, on the theory 
that one who is convicted of a felony 
should not be permitted to benefit 
from his crime. 

On the question of admissibility, 
the Court conceded that the gen- 
erally accepted rule is different. It 
noted, however, shat Pennsylvania 
has held that a wife who murders 
her husband cannot obtain the bene- 
fits of a trust created by the victim 
for her, and that a beneficiary of 
insurance on the life of one who 
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is executed alter conviction for mui 
der cannot recover. 

The Court detected and followed 
what it said was a tendency to aban- 
don a flat rule that no criminal judg- 
ment is admissible in a civil suit, in 
favor of the adoption of a more 
flexible rule giving leeway to ap- 
proach the problem from the point 
of view of the particular conviction. 
Thus, it concluded, the “rule as to 
the admissibility of a beneficiary's 
conviction for murder of the insured 
in an action on an insurance policy 
may differ from that as to the con- 
viction for a traffic violation in a 
negligence action. 

(Mineo v. Eureka Security Fire & 
Marine Insurance Company, Superior 


Court of Pennsylvania, October 3, 1956, 
Woodside, J., 125 A. 2d 612.) 


Insurance Law... 
co-operation clause 


=" In a case of first impression, the 
Court of Appeals of New York, with 
three judges disagreeing, has held 
that the so-called co-operation clause 
in an automobile liability policy 
does not require the insured to “co- 
operate” to the extent of permitting 
a cross-suit to be brought in his 
name. 

The factual situation in the case 
was somewhat unusual. The _ in- 
sured’s car was being driven by his 
mother with the consent of the in- 
sured who was not present. The 
mother was accompanied by her hus- 
band (father of the insured) when 
she was involved in an accident with 
a third party, in which the husband 
suffered fatal injuries. The mother 
and another, as executors of the de- 
cedent’s will, sued the insured in a 
wrongful-death uction. 

The insured refused to sign a 
cross-complaint prepared by the at- 
torney retained by the insurance 
company and designed to bring the 
mother into the suit individually. 
The insurer sought a declaratory 
judgment that it was excused from 
defending because the insured, by 
refusing to sign the cross-complaint, 
had violated the co-operation pro- 
visions of the policy, which, among 


other things, required him to “as- 
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sist . . . in the conduct of suits’. 

The Court held that the reference 
to the “conduct of suits” referred to 
suits brought against the insured, in 
which he was under an obligation 
to co-operate in defending, but that 
it did not mandate his “co-opera- 
tion” in instituting a cross-suit. The 
Court found, moreover, that the 
insured did in fact co-operate to the 
full extent required by the policy 
provisions. 

Three members of the Court con- 
cluded that the insurance contract 
required the insured to join in filing 
a cross-suit or counterclaim, particu- 
larly where, as here, the cross-suit 
would be between “active and pas- 
sive tort-feasors already joined as de- 
fendants in an action”. But they too 
felt that the insurer had insufficient 
grounds to declare a forfeiture of 
the policy on the ground of non- 
co-operation, in view of the in- 
sured’s offer to submit an agreed 
case to the courts. 

(American Surety Company of New 
York v. Diamond, Court of Appeals of 
New York, July 11, 1956, Desmond, J., 
1 N.Y. 2d 594, 136 N.E. 2d 876.) 


Libel and Slander . . . 

lawyers and actors 
® A lawyer and a radio-television 
actor have been unsuccessful recent- 
ly in separate libel actions. 

The Court of Appeals for the 
Seventh Circuit has affirmed a sum- 
mary judgment against a Chicago 
lawyer who sued a group of attor- 
neys, alleging that a pleading they 
filed with the Committee on Hear- 
ings of the American Bar Associa- 
tion was libelous. 

The plaintiff had filed a complaint 
against the defendants with the As- 
sociation’s Committee on Profession- 
al Ethics and Grievances. The Com- 
mittee refused to entertain the com- 
plaint and the plaintiff appealed to 
the Association’s Committee on 
Hearings. That Committee invited 
the defendants to file with it “any 
answer or supporting material they 
desire”. his they did, and the Com- 
mittee chairman, following estab- 
lished procedure, distributed copies 
of the material to each member. It 


was this material that the plaintiil 
claimed contained libelous and de- 
famatory statements. 

The Court held that an essential 
ingredient of libel—publication—was 
lacking. It ruled that the filing of 
the material with the Committee 
chairman was not publication, and 
that the subsequent distribution of 
the material, even if it were public- 
ation, was accomplished by the Com- 
mittee rather than the defendants. 
The Committee, the Court said, 
could not be considered the agent 
of the defendants. 

The Court also noted that the 
plaintiff himself set in motion the 
procedure that resulted in dissemi- 
nation of the alleged libel and that 
there was no allegation that the ma- 
terial had ever been read by anyone. 

(Ginsburg v. Black, United States 
Court of Appeals, Seventh Circuit, No- 
vember 1, 1956, Schnackenberg, J.) 
= In the other case New York’s 
Court of Appeals has affirmed the 
dismissal of a suit brought by a ra- 
dio-television actor against the pub- 
lishers of Red Channels, a paper- 
back book published in 1950. 

Red Channels is divided, like 
Gaul, into three parts. The first pro- 
pounds the thesis that Communists, 
Communist sympathizers, fellow- 
travelers and just plain dupes—well- 
meaning and otherwise—have infil- 
trated radio and television. The 
second section is a list of persons and 
their alleged connection with or un- 
conscious aid of the Communist 
cause. In this part appeared the 
name of the plaintiff and the nota- 
tion that he had been a speaker at a 
meeting in 1942 of an organization 
listed by the House Committee on 
Un-American Activities and that he 
had attended a meeting in 1949 ol 
a group which advocated the aboli- 
tion of the House Committee. The 
book did not allege that the plain- 
tiff was a Communist or a conscious 
Communist pawn. The third part of 
Red Channels is an alphabetical list 
of suspect organizations. 

The plaintiff conceded that he at- 
tended the two meetings and that 
the organizations could be character- 
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ized as Communist fronts. He main 
tained that he was neither a Com. 
munist nor a_ fellow-traveler, but 
that the juxtaposition of his name 
in the list) when taken with con. 
sideration of ihe name of the book 


and the warnings against infiltration 


in the first section, libeled him by 


picturing him as “connected with 
the Communist Party, either as a 
‘Communist,’ ‘dupe,’ ‘tool,’ ‘sucker,’ 
colonist’ sympathetic to the 
cause of Communism” and exerting 
“his influence in radio and televi- 
sion by promoting pro-Soviet, pro- 
Communist, anti-American” propa 
ganda. 

The Court could not go along 
with this contention for two reasons. 
First, it agreed with the lower courts 
that there was nothing defamatory 
published “of and concerning” the 
plaintiff. There was a lack of iden- 
tification of him with any material 
that might be considered defama- 
atory, the Court said, because the 
only connection in which he was 
mentioned was a simple listing of 
facts. The Court ruled, secondly, 
that the defendant was protected by 
the defense of fair comment. By en- 
gaging in political activities, it de- 
ciared, the plaintiff exposed himself 
to legitimate criticism. “Unless the 
person is falsely accused of wrong- 
doing, he or she must accept the 
criticism or comment”, the Court 
said. “The publisher's right to com- 
ment is protected and is not action- 
able, if reasonable.” 

Two judges dissented on _ the 
ground that the issues of whether 
the publication was defamatory of 
the plaintiff and whether it was 
privileged as fair comment should 
have been submitted to the jury and 
not disposed of by the trial court's 
dismissal at the close of the plain- 
tiff’s case. 

(Julian v. American Business Con- 
sultants, Inc., Court of Appeals of New 


York, July 11, 1956, Burke, J., 2 N.Y 
2d 1, 155 N.Y.S. 2d 1, 137 N.E. 2d—). 


Military Law... 
prisoner-of-war conduct 


=" The United States Court of Mili- 
tary Appeals has turned down an 
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\rerican soldier's defense that his 
aciions while a_ prisoner-of-war of 
he Chinese Communists during the 


War the 


{ 


Korean were result of 


brain-washing—“a mental psychosis- 


induced by constant Communist 
propaganda and_ pressures’ —which 
made him believe that his efforts 
were dedicated to bettering the lot 
of his fellow-prisoners and further- 
ing peace. 

The accused was convicted by a 
court martial of communicating with 
the enemy without proper authority, 
of writing a disloyal letter to his 
hometown newspaper calculated to 
promote disloyalty and disaffection 
among civilians in the United States, 
of informing on a fellow-prisoner 
and of participating in a trial of a 
fellow-prisoner. All the acts occurred 
while the accused was a prisoner-of- 
war from November, 1950, to Sep- 
tember, 1953. Observing that the evi- 
dence supporting the convictions 
was overwhelming, the Court af- 
firmed, but considered the accused’s 
contentions that he had been granted 
amnesty, that his brain-washed con- 
dition was a defense and that the 
law officer's instructions were faulty. 

While the accused the 
hands of the Indian Custodial 
Forces following the Korean armi- 
stice, a member of the United Na- 
tions explainer group, whose purpose 
it was to induce those not wish- 


ing to be repatriated to change their 


was in 


minds, told the accused and others 
in his group that “you and your 
family will (not) be harmed if you 
return”. The accused claimed that 
this statement amounted to an am- 
nesty. But the Court rejected the 
contention, saying that the words 
did not amount to amnesty, that the 
grant of amnesty is a non-delegable 
power of the President and that in 
iny event the President could not 
speak through a representative of 
the United Nations. 

The Court carefully considered 
the multi-pronged attacks on the law 
officer’s instructions, especially with 
respect to communicating with the 
enemy without proper authority and 
informing on a fellow-prisoner. It 
found the instructions free from 


defect. 
Anent the brain-washing defense, 
the Court said of the accused: 
...At best, he was a victim of his own 
selfish desire to improve his intern- 
ment at the expense of other service- 
men; at worst, he was a soldier who be- 
trayed his cause. In either event, it is 
clear that he failed to discharge his 
obligation to his country.... It goes 
without saying that all men cannot 
stand firm against torture, physical 
violence, starvation or psychological 
mistreatment. But in this instance, the 
record discloses that the accused weak- 
ened when others stood fast, and it 
does not reveal that he was compelled 
to sacrifice his countrymen because of 
the use of those influences. 
(U.S. v. Batchelor, United States 
Court of Military Appeals, September 7, 
1956, Latimer, J., 7 U.S.C.M.A. 354.) 


Public Utilities Law .. . 
central TV antennas 

® Disagreeing with the state’s pub- 

lic utilities commission, the Su- 

preme Court of California has ruled 

thac a community television antenna 


“ 


system is not a “public utility” with- 
in the meaning of the California 
statute and therefore not subject to 
the commission’s jurisdiction. 

The system serves about 950 cus- 
tomers in a difficult reception area in 
Contra Costa County. From a mas- 
ter, high gain antenna placed on a 
high elevation, television signals are 
picked up, amplified and transmitted 
by coaxial cable to the subscribers’ 
TV sets. The antenna company’s ca- 
bles are strung on electric and tele- 
phone company poles on a rental 
basis. 
found that the 
company operated as a “telephone 
But the Court, pri- 
marily on the basis of statutory in- 
terpretation, thought otherwise. It 
emphasized that unless the antenna 
company was enumerated in the pub- 
lic utilities statute, or reasonably in- 
cludable within a category enumer- 
ated, it could not be considered a 
public utility. The Court rejected 
the commission’s apparent reasoning 
that since television broadcasts can 
be carried by telephone lines, that 
any line erected to carry a television 
broadcast is a telephone line and the 
operator a “telephone corporation”. 


The commission 


corporation”. 
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The Court noted that two other 
states have considered the question 
of whether a community television 
antenna is a public utility. The Wis- 
consin commission expressed “con- 
siderable doubt” in Re Edwin Ben- 
nett, 89 P.U.R., N.S. 149, and Wy- 
oming, on the basis of the wording 
of that state’s statute, decided they 
were, Re Cokeville Radio and Elec- 
tric Company, 6 P.U.R. 3d 129. 


(Television Transmission Inc. Vv. 
Public Utilities Commission, Supreme 
Court of California, October 5, 1956, 
Traynor, J., 301 P. 2d 862.) 


Schools... 
segregation 


® Little Rock’s plan to commence 
integration of its public school sys- 
tem in 1957 and complete it by 1963 
has been approved by the United 
States District Court for the Eastern 
District of Arkansas. The Court has 
refused to grant an injunction re- 
quiring immediate acceptance of 
Negro children in segregated schools. 

Three days after the School Seg- 
regation Cases decision, 347 U.S. 483, 
the school board announced that it 
was their “responsibility to comply 
with federal constitutional require- 
ments and we intend to do so”. The 
board then undertook to develop 
an integration program, which was 
announced a week before the Su- 
preme Court's supplemental deci- 
sion in 349 U.S. 294. The plan, 
geared to new school construction, 
envisions progressive integration, 
beginning at the high-school level in 
1957, and continuing to the elemen- 
tary-school level by 1963. 

The Court emphasized the Su- 
preme Court's recognition that de- 
segregation would have to be po- 
liced by district courts because of 
their proximity to local conditions 
and that should be 
guided by equitable princip.es. The 
Court found that the Little Rock 
plan was “a prompt and reasonable 
start”, as required by the Supreme 
Court. 

The Court declared that it would 
not substitute its judgment for that 
of the school The board's 


plan, it added, would lead to “an 


those courts 


board. 
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effective and gradual adjustment ol 
the problem, and ultimately bring 
about a school system not based on 
color distinctions”. 


(Aaron vy. Cooper, United States Dis- 
trict Court, Eastern District of Arkan- 
sas, August 27, 1956, Miller, J.) 


Torts... 
right of privacy 

® Faced with a paucity of Pennsyl- 
vania appellate decision on the sub- 
ject, the Superior Court of Pennsyl- 
vania has assumed that an action for 
violation of the right of privacy ex- 
ists in the state. The Court did this 
for the purpose of deciding what 
statute of limitation was applicable. 

The crucial question was whether 
a two-year or six-year limitation ap- 
plied. The six-year statute applies to 
“actions upon the case” and the two- 
year period to suits brought “to re- 
cover damages for injury wrongfully 
done to the person”. The Court held 
an invasion of the right of privacy 
was an injury “to the person’, and 
that the two-year limitation there- 
fore barred the action in the instant 
case. 

Relying on various judicial inter- 
pretations and the famous Brandeis 
and Warren article of 1890 in 4 Har- 
vard Law Review 193, the Court con- 
cluded that the injury involved in 
right-of-privacy cases is to a person's 
sensibilities, which are afforded pro- 
tection by the law just as is his body. 
It emphasized that it was this per- 
sonal injury, rather than degrada- 
tion of a person’s reputation, that 
counted in right-of-privacy cases. 

Although not necessary to its dis- 
position of the case, the Court fur- 
ther stated that the plaintiffs did not 
have an actionable right-of-privacy 
case. " 

(Hull v. Curtis Publishing Company, 
Superior Court of Pennsylvania, Octo- 
ber 3, 1956, Woodside, J]., 125 A. 2d 
644.) 


Trial Practice... 
pretrial proceedings 


# A warning that pretrial machin- 
ery cannot be used in negligence cas- 
es by parties or counsel who contin- 
ually exaggerate or minimize claims 
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has been issued by a New York judge. 
In obvious disgust with the settle- 
ment tactics of an insurance com- 
pany, the judge has barred cases in 
which the company is involved from 
the pretrial calendar and has re- 
manded the cases for trial. 

Responsible for the judge's ire 
was an action by an infant against a 
building owner for a finger injury 
caused by a self-service elevator door 
that closed too rapidly. The judge 
declared he believed it to be “evi- 
dence of bad faith” on the part of 
the insurance company not to make 
a counteroffer to the plaintiff's de- 
mand of $7,500. 

The company, the judge said, had 
been using the pretrial proceeding 
continually as a means of “eliciting 
information supplied in the mistak- 
en hope of a fair offer”. He also not- 
ed that a representative of the com- 
pany had told him that it was their 
experience that plaintiffs can be soft- 
ened up to take nominal sums on the 
eve of trial. 

Pretrial will defeat itself, the judge 
warned, if either these tactics, or 
claims for excessive damages, are 
permitted. “The court should not al- 
low itself to be used in any effort at 
pretrial designed to effectuate an im- 
mediate or final settlement for an 
inappropriately nominal or exces- 
sive sum.” 

The judge did not identify the 
offending insurance company. 

(Congemi v. Silverman, New York Su- 
preme Court, Trial Term, Kings Coun- 
ty, June 8, 1956, Brenner, J., 155 N.Y.S. 
2d 854.) 


United States... 
passports 


® The State Department, which has 
been taking its lumps lately from the 
Court of Appeals of the District of 
Columbia Circuit for the denial of 
passports, has been upheld by the 
Court in its refusal to issue a pass- 
port to Paul Robeson. 

The Court has held that Robeson 
failed to exhaust administrative rem- 
edies and could not therefore main- 
tain a suit seeking a declaration that 
the passport rules and procedures of 
the Department are invalid and a 














decree directing the issuance of 4 


passport. 

Upon two occasions Robeson aj)- 
plied for passports, but was told that 
it “would appear” that he was pre- 
cluded from obtaining one because 
of alleged Communist affiliations and 
activities. The Department advised 
Robeson of his right to seek an ad- 
ministrative review. This he declined 
to do, on the ground that the regula 
tions were invalid. 

The Court, sitting en banc, said: 
“We cannot assume the invalidity of 
a hearing which has not been held o1 
the illegality of questions which have 
not been asked.” 

(Robeson vy. Dulles, United States 
Court of Appeals, District of Columbia 


Circuit, June 7, 1956, Prettyman, J., 235 
F. 2d 810.) 


[Eprror’s Nore: The Supreme 
Court of the United States denied 
certiorari in the foregoing case on 


November 5, 1956.] 


Wills... 


construction 


® Periodically the reports turn up 
perplexing holographic wills. Here 
is a late one from California: 
March 30—48 
In case of my Death a very short 
Memorial Service at Benbough Mor- 
tuary. Every thing strictly private no 
flowers notify Mr. & Mrs. Gustav Kep- 
pner, 1927 Grand ave Butte Montana 
I want Inez my Daughter to have all 
My Personal beleagings that is Mrs. 
Keppner Phil Harding my son $1 dol- 
lar—don’t notify any one else my two 
Sisters are very old and Widows and 
unable to come 
Mrs. V. E. Olson 
San Ysidro Cal. 
No Hardings Please 
my last wish 
The testatrix left six heirs: Inez 
Keppner, a daughter; Phil Harding, 
a son; and four children of a prede- 
ceased daughter. Everyone claimed 
something, the contentions of Phil 
and the grandchildren being predi- 
cated on the theory that the will did 
not dispose of the residue and that 
they were entitled to statutory shares. 
But the California District Court 
of Appeal for the Fourth District un- 
tangled it this way: the fact that the 
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1ez 


statrix made a will indicated that 
ie intended to dispose of all her 
sroperty; Phil was specifically disin- 
ierited; “personal belongings’, as 
ised in this will, is susceptible of 
meaning “all of my property”; there- 
ore, the will passed the entire estate 
io Inez, subject to Phil’s lonely dol- 
lar. 

(In Re Olson’s Estate, District Court 
of Appeal of California, Fourth Dis- 
trict, September 27, 1956, Griffin, J., 301 
P. 2d 501.) 


What's Happened Since... 


# On July 11, 1956, the Court of 
Appeals of New York (1 N.Y. 2d 
199, 154 N.Y.S. 2d 455, 186 N-E. 2d 
523) REVERSED and reinstated the 
judgment'in Berg v. New York So- 
ciety for the Relief of the Ruptured 
and Crippled, 286 App. Div. 783, 
146 N.Y.S. 2d 548 (42 A.B.A.]. 461), 
in which the Appellate Division for 
the First Department had held that 
a hospital was not liable for a mis- 
take made by its laboratory techni- 
cian in determining a 
blood factor, 


patient's 
because the activity 
was medical and the hospital was 
thus immune. The Court of Ap- 
peals ruled that while the blood test 
may have been a “medical act”, it 
was performed by an employee 
whose status could not be termed 
“professional”, and that therefore 
the activity was administrative, for 
which the hospital was liable. 

# On June 20, 1956, the United 
States District Court for the District 
of Massachusetts (142 F. Supp. 550) 
approved an injunction in Colgate- 
Palmolive Company v. Max Dichter 
& Sons, Inc., 142 F. Supp. 545 
(42 A.B.A.]. 862; September, 1956) , 
wherein a fair-trade manufacturer 
sought judicial enforcement of fair- 
trade contracts against a non-signer 
discount house, against a defense 
that the manufacturer was not en- 
titled to injunctive relief because it 
permitted its fair-trade signers to is- 
sue trading stamps amounting to a 
trade discount. Following the orig- 
1956, the 
position 


inal decision of June 8, 
manufacturer adopted a 
that trading stamps reduce prices 
and notified its signed customers to 





stop issuing them on its products. 
This action, the Court said, showed 
that the manufacturer was proceed- 
ing in good faith and entitled it to 
an injunction. In a second supple- 
mental opinion issued July 12, the 
Court dismissed the complaint of 
the intervenor, a trading stamp com- 
pany, as moot. The issue whether 
trading stamps conflict with the 
Massachusetts fair-trade law is now 
in litigation in the Massachusetts 
courts, and the Court said that the 
state courts should dispose of that 
question. It remarked that its opin- 
ion, insofar as it affected the trading- 
stamp company, had been “down- 
graded . . . to obiter dicta”. 
® On October 8, 1956, the Supreme 
Court of the United States: 
DENIED CERTIORARI in 
Research 


Krebiozen 

Beacon 
Press, Inc., 134 N.E. 2d 1 (42 
A.B.A.]. 768; August, 1956), leav- 
ing in effect the decision of the 
Supreme Judicial Court of Mas- 
sachusetts that the overriding con- 


Foundation vy. 


stitutional right of treedom of the 
press and the pubiic’s interest in dis- 
cussion of cancer cures precludes the 
issuance of an injunction barring 
the publication and distribution of 
a book attacking an alleged cancer- 
cure drug, even though the book 
may be defamatory. 

DENIED CERTIORARI in Allendorf v. 
Elgin, Joliet & Eastern Railway 
Company, 8 Ill. 2d 164, 153 N.E. 2d 
288 (42 A.B.A.J. 663; July, 1956), 
leaving in effect the decision of the 
Supreme Court of Illinois that, in 
view of the supremacy clause of the 
Federal Constitution, a provision of 
the Illinois wrongful-death act bar- 
ring an action in Illinois where the 
death occurred outside the state and 
a right of action exists in such other 
state is unconstitutional, and cannot 
be applied to preclude in Illinois a 
wrongful-death under the 
Federal Employers’ Liability Act, 
where the death occurred in 


action 


Indiana. 
® On October 15, 1956, the Supreme 
Court of the United St:tes: 

DENIED CERTIORARI in NLRB vy. 
Textile Workers Union of America, 
227 F. 2d 409 942 A.B.A.]. 72; Jan- 


What's New in the Law 


uary, 1956), leaving in effect the de- 
cision of the Court of Appeals for 
the District of Columbia Circuit that 
a union’s campaign of harassing tac- 
tics against an employer, including 
organized refusal to work overtime, 
unauthorized extensions of rest pe- 
riods and slowdowns, did not con- 
stitute a failure to bargain in good 
faith under the Taft-Hartley Act. A 
previous order granting certiorari 
(76 S. Ct. 650) was vacated. 

*" On November 5, 1956, the Su- 
preme Court of the United States: 

DENIED CERTIORARI in Farley v. 
U.S., 189 F. Supp. 757 (42 A.B.A.]. 
571; June, 1956), leaving in effect 
the decision of the United States 
Court of Claims that a United States 
marshal is an executive officer whose 
duties are ministerial and purely ex- 
ecutive, and that he can be removed 
from office by the President beiore 
the expiration of the statutory term 
of his office. 

VACATED JUDGMENT of the Court 
of Appeals for the District of Colum- 
bia Circuit in Cozart v. Wilson, 236 
F. 2d 732 (42 A.B.A.J. 958; October, 
1956), and remanded the case to the 
district court with directions to dis- 
miss the petition for a writ of habeas 
corpus on the ground that the cause 
is moot. The question decided by the 
Court of Appeals was that Japan had 
jurisdiction to try rape and man- 
slaughter charges against American 
servicemen stationed in Japan, where 
the alleged crimes occurred on Jap- 
anese territory. 

GRANTED REHEARING in Kinsella v. 
Krueger, 76 S.Ct. 886 (42 A.B.A.]. 
772; August, 1956) and invited coun- 
sel upon reargument to cover several 
specified points relating to the pow- 
er granted to courts martial by Arti- 
cle 2(11) of the Uniform Code of 
Military Justice to try crimes com- 
mitted by civilians “accompanying 
the armed forces without the conti- 
nental limits of the United States”. 
The defendant was convicted by an 
\rmy general court martial in Japan 
of murdering her Army-colonel hus- ° 
band. The United States District 
Court for the Southern District of 
West Virginia [137 F. Supp. 806] (42 

\.B.A.J. 354; April, 1956), denied 
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her application for a writ of habeas 
corpus. On June 11, 1956, the Su- 
preme Court, the majority composed 
of five justices, affirmed (42 A.B.A.J. 
766; August, 1956). Three justices 
dissented and one filed a reservation 
to express his views at a later date. 
Six justices now join in ruling for a 
rehearing, while three feel rehearing 
should be denied. 

® On October 25, 1956, the Court of 
Appeals for the Eighth Circuit ar- 
FIRMED Hoxie School District No. 46 
v. Brewer, 135 F. Supp. 296 (42 
A.B.A.J. 355; April, 1956), leaving 
in effect the decision of the United 


States District Court for the Eastern 
District of Arkansas that federal 
courts have jurisdiction to entertain 
suits for injunctions against persons 
or organizations opposing integra- 
tion of schools by means that actu- 
ally interfere with the operation of a 
community's public-school system. 
Several bases of jurisdiction were 
found by the Court, including the 
duty of the federal judiciary to vin- 
dicate constitutional rights. It ruled 
that the case arose under the Con- 
stitution and laws of the United 
States within the meaning of 28 
U.S.C.A. §1331. 


® On November 13, 1956, the Su 
preme Court of the United States: 

AFFIRMED Browder v. Gayle, 142 
F, Supp.—707 (42 A.B.A.J. 860; Sep- 
tember, 1956), in which the United 
States District Court for the Middle 
District of Alabama had ruled that 
Alabama statutes and a Montgomery 
city ordinance requiring segregation 
of races on intrastate buses violate 
the Fourteenth Amendment. The 
Supreme Court affirmed without 
opinion, citing the School Segrega- 
tion Cases, 347 U.S. 483, Mayor and 
City Council of Baltimore v. Daw- 
son, 350 U.S. 877, and Holmes vy. 
Atlanta, 350 U.S. 879. 











Department of Legislation 
Charles B. Nutting, Editor-in-Charge 








= The following article is a condensation of a lecture given at the University of 
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Dakota Law Review. The lecturer is Professor of Law at New York University 
and Director of the Institute of Judicial Administration. 





The Role of Legislatures in the Development of 
Substantive Law 


by Shelden D. Elliott 


1. Magna Charta and Beyond. 

=" It must be admitted that, in re- 
cent centuries, statutes and legisla- 
tion have come to be regarded in 
some legal quarters as unwelcome 
incrustations on or displacements 
of the time-honored Anglo-Ameri- 
can common law. I submit that such 
attitude, spurious and sporadic as it 
is, is more hysterical in origin than 
historical. For, as analysts of history 
have observed, there is a natural 
tendency to contrast statutory law 
with common law, to counterpose 
legislation against custom, and to 
* assimilate the common law as mere- 
ly the recognition, and the only rec- 
ognition, of custom. But in a larger 
sense, custom itself is an elemental 


form of legislation, a normative 


unanimity of unpromulgated group- 
will. 

Carleton Kemp Allen has ob- 
served that: 


The difference between custom and 
legislation as sources of law is mani- 
fest. The existence of the one is essen- 
tially de facto, of the other essentially 
de jure. Legislation is therefore the 
characteristic mark of mature legal 
systems, the final stage in the develop- 
ment of law-making expedients. In 
short, while custom expresses a rela- 
tionship between man and man, legis- 
lation expresses a relationship be- 
tween man and State." 


But the emergence of such ulti- 
mate legislative expression stems 
from unwritten or customary prece- 
dent. As we shall see, much statu- 
tory law, early as well as recent, has 
been merely a codification of exist- 
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ing custom, just as the Twelve Ta- 
bles in Roman law were the reduc- 
tion to writing of existing unwritten 
jus civile by the ten commissioners 
who drafted them, 

If we turn from the development 
of legislation to the development of 
legislative bodies, we note that Par- 
liament as a separate “talking to- 
gether” did not become a represent- 
ative prototype bicameral assembly 
until some three centuries after the 
Conquest. Central government in 
the earlier days had been largely 
informal, unitary and appointive as 
compared with the later division of 
functions; hence the concept that 
“The King has his courts in his 
councils in his Parliaments’. Peti- 
tions for relief, addressed to royal 
authority by individual subjects or 
groups, were granted redress without 
a clear-cut delineation between ex- 
ecutive, judicial or legislative fiat. 

When early separate legislating 
bodies began to emerge, they did 
not resemble the later-day represent- 
ative agencies, in the sense of popu- 
larly elected assemblies. Rather, the 
forerunners were the informal assizes 
—the ad hoc sessions or voluntary 
gatherings of groups for particular 
promulgations. Such, for example, 
was the Assize of Clarendon in 1166 
(12 Henry ID), introducing the sys- 





1. Allen, Law tn tHe Maxine 403 (5th ed., 
1951). 
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m of public prosecution of crime 
nd the grand jury. 

Magna Charta itself was the prod- 
ict of a famous convocation, and 
one destined to be a triumphant 
landmark of Anglo-American basic 
rights and liberties. It was not the 
first charter of liberties, as Sir Wil- 
liam Holdsworth has pointed out, 
nor was it the last, but it is un- 
doubtedly the greatest. He observes 
that it 


differs fundamentally from any 
preceding charter in the manner in 
which it was secured, in its contents, 
and in its historical importance. It was 
secured by a combination of the land- 
owners, the church, and the merchants; 
and therefore it contained clauses 
dealing with their particular griev- 
ances. Since the time when the Charter 
of Henry I had been issued. a central- 
ized judicial system had been <reated 
and elaborated. The Charter therefore 
necessarily contained many clauses 
which related to the working of that 
system. 

The combination of landowners, 
the church, »nd the merchants, to 
which Holdsworth refers, was no 
mere fortuitous gathering. It was as 
purposeful as it was colorful; drawn 
up in grim and determined array in 
the meadow of Runnymede; across 
from the island where the chosen 
barons presented their demands to 
an equally grim King John. A point 
of fundamental principle was at 
base: the principle that “The King 
is under God and the Law.” But it 
was the implementation of that 
principle, in the sixty-three brief 
chapters of Magna Charta, that es- 
tablished in statutory form a_ bul- 
wark to be marked as legislation’s 
first great contribution to the com- 
mon law. 


Growth of Legislation 
and Legislative Bodies 


The period from Magna Charta in 
1215 onward through the reign of 
Elizabeth in the sixteenth century 
was marked by frequent and dra- 
matic statutory incursion into the 
existing common law. While the 
statutes of this era are sometimes 
declaratory, many of them are rel- 
atively remedial in areas of substan- 
tive law and procedure and the 


changes they wrought were assimi- 
lated into the fundamental law that 
became part of our American colo- 
nial heritage. 

Thus, one of the earliest, the Stat- 
ute of Merton in 1236 (20 Henry 
III), dealt severally with matters of 
property (c. 4, rights in the com- 
mon), of status (c. 6, abduction and 
marriage) , and of procedure (c. 8, 
limiting novel disseisin) . 

Other made significant 
changes in the fundamental laws of 
property rights and of inheritance. 
Such, for example, were the Statute 
of Mortmain in 1279 (7 Edward I), 
the Statute of Quia Emptores in 
1290 (18 Edward I), abolishing sub- 
infeudation, the Statute of Uses in 
1536 (27 Henry VIII), and the Stat- 
ute of Wills in 1539 (30 Henry 
VIII). 

It was during this period, too, that 
Parliament emerged from its strug- 
gle to free itself from royal domi- 
nation, and developed its present bi- 
cameral form of organization. The 
gradual exclusion of judges and of 
other officials representing the King 
was accompanied by the growing 
doctrine of “peerage” and the con- 
cept of hereditary membership in 
the House of Lords. Such member- 
ship came to include certain privi- 
leges, like the right to be tried by 
one’s peers for a criminal offense. 

Less dramatic than the rise of the 
House of Lords but no less signifi- 
cant, was the steady growth of the 
House of Commons as a separate 
body, representative rather than 
hereditary in membership and com- 
prising the various burgesses and 
knights of the shire. By 1400 they 
had achieved not only their organi- 
zational status as a distinct delibera- 
tive entity, with their own elected 
speaker to serve as their spokesman 
in appearing before the King and 
the Lords, but also the establish- 
ment of certain parliamentary 
privileges and prerogatives of their 
own. 

This, the homeland 
background and pattern when the 
American colonies were founded on 
this side of the Atlantic. And from 
the colonial legislative bodies de- 


statutes 


then, was 
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rived both the form and the scope 
of authority of our early state legis- 
latures. But further circumstances 
combined to shape the public opin- 
ion as well as the popular elec- 
tive method of choosing our first 
legislative assemblies. It should be 
remembered that the colonial leg- 
islatures had stood up against the 
Crown and its direct representatives, 
the governors and the judges. Legis- 
lators spearheaded the drive for in- 
dependence, and they upheld the 
local interests of the colonists in op- 
posing English trade policies. Small 
wonder, then, that our forefathers 
had a dec ingrained confidence 
in their early legislatures. 

[The author here mentions some 
legislative abuses of power which 
led 
Ed.] 


to constitutional restrictions.— 


The Struggle for Codification 
Overlapping in part the events and 
developments I have just mentioned 
is the era that marks the ascendancy 
of codification as an over-all ap- 
proach to legal synthesis and law 
reform. On the European continent, 
against the background of Justinian 
and the medieval jurists, the move- 
ment attained widespread accept- 
ance, distinguished by the adoption 
of the French Civil Code in 1804, 
representing largely the efforts and 
work product of Pothier of the lat- 
ter part of the eighteenth century. 
Despite the opposition of Savigny 
and other representatives of the 
historical school of jurisprudence in 
the early nineteenth century, the 
codification movement gained firm 
adherents in Europe and Asia. The 
Swiss Civil Code of 1900 was widely 
regarded as embodying advanced 
principles of codification, developed 
and formulated by Eugen Huber. 
Meanwhile Germany and Japan in 
1896 had adopted civil codes and 
China followed in 1930. 

Across the English Channel, Jer- 
emy Bentham, who lived from 1742 
to 1832, watched with envious ad- 
miration the progress of codifica- 
tion in contzmporary France. He saw 





2. Holdsworth, History or Encitisn Law 210 
(1923). 
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in it an ideal solution for what he re- 
garded as the evils of the common 
law. 

Bentham’s pleas for codification 
(of the commen law) found little 
favor in England although they did 
attract attention and gained some 
support in the United States. Among 
the chief proponents of codification 
here was David Dudley Field, of 
New York, whose devotion to the 
subject occupied most of his profes- 
sional life. His efforts produced the 
code of procedure which was 
adopted in New York in 1848 and 
formed a substantial basis of simi- 
lar codes in many other states. New 
York, on the other hand, failed to 
accept the proposed civil code and 
its failure to do so may have been 
an important factor in limiting the 
general codification movement. 

Among the strong opponents of 
the codification movement was 
James C. Carter, a graduate of Har- 
vard Law School and an active 
New York attorney, who had taken 
a leading part in blocking the adop- 


tion in New York of Field’s pro- 


posed civil code. Carter himself 
wrote, in a draft preface for certain 
proposed lectures published posthu- 
mously: 


This proposed Code purported to 
be the work of the Legislative Com- 
mission which had been created by 
an Act of the same Legislature, 
adopted many years before, and at 
the head of which was the late David 
Dudley Field; but it was in fact, as he 
often declared, entirely his own work. 
This eminent lawyer was a man of 
great intellectual audacity, the worthy 
disciple in that particular of Jeremy 
Bentham. He would not tolerate the 
suggestion that there was any insur- 
mountable difficulty in reducing into 
statutory form the entire body of the 
law which governs the private transac- 
tion of men. He insisted that the 
whole of it could be embraced in a 
volume of very moderate size and 
that its adoption would substantially 
supersede the necessity of consulting 
that prodigious record of precedent 
which fills so many thousand vol- 
umes and has been hitherto deemed 


an essential part of the furniture of 

every comlete law library.” 

Although codification by that name 
is no longer the driving force that 
it might have been, the same ob- 
jectives are being achieved by com- 
pilation and statute revision in all 
the other states. Hence, the distinc- 
tion between “code states” and 
“common law states” has ceased to 
have vitality or substance. 

But among the states themselves, 
there are differences in statute law 
which are being progressively di- 
minished and harmonized. In this 
area, the growth and spread of uni- 
form laws are well worth noting. 

To date the National Conference 
of Commissioners on Uniform State 
Laws has either drafted or endorsed 
an impressive array of proposed 
model statutes whose acceptance by 
the state legislatures continues at an 
accelerating rate. 

Another pressure, characteristic of 
the present century, is the drive 
toward increased use of the state's 
police power in the form of regula- 
tory legislation to meet emergency 
needs or in response to growing de- 
mands for long-range government 
guardianship of the public interest. 
By way of illustration, I single out 
an area that is characteristic of such 
present-day legislative growth: the 
proliferation of state-wide licensing 
boards to regulate and control the 
practice of certain professions and 
occupations. 

Thus, in the South Dakota Code 
of 1939 and in supplementary leg- 
islation, I find that the following 
callings have come under such regu- 
latory and licensing requirements: 
abstracters (Tit. 1) ; architects, engi- 
neers and surveyors (Tit. 18); at- 
torneys (Tit. 32); barbers (Ch. 27.- 
16); certified public accountants 
(Tit. 9); chiropodists (Ch. 27.08) ; 
chiropractors (Ch. 27.05); cosmeti- 
cians (Ch. 27.15); dentists (Ch. 27.- 
06.); embalmers and funeral direc- 
tors (Ch. 27.14); optometrists (Ch. 
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27.07); pharmacists (Ch. 27.10) 
physicians and osteopaths (Ch. 27 
03); registered nurses and licensed 
practical nurses (Ch. 27.09); and 
veterinarians (Ch. 40.02). Truly, 
the horizons in this potential area 
of occupational regulation are prac- 
tically limitless, when we conside: 
that states like California have al 
ready moved them outward to in- 
clude yacht brokers, rainmakers, and 
seeing-eye dogs. 

Modern legislatures constantly 
demonstrate their capacity to keep 
in touch with, and to adapt the law 
to, current needs and developments. 
In its 1955 session laws your South 
Dakota Legislature has shown, by a 
few examples I have here chosen at 
random, how closely its collective 
finger is on the pulse of today’s 
sociological and technological blood- 
stream. Consider the timely up-to- 
dlateness of the following, as indi- 
cated by their respective titles: Ch. 
26, Repealing Sunday Blue Law; 
Ch. 69, Substituting Word “Pesti- 
cide” for “Economic Poison”; Ch. 
108, Prohibiting Drive-In Theatre 
Screen to Face Highway; Ch. 110, 
Authorizing History Department to 
Microfilm Public Records; Ch. 264, 
Authorizing County Levy for Weath- 
er Modification (i.e., Rainmaking) 
Fund; Ch. 271, Requiring Loyalty 
Oath of Public Employees; and Ch. 
344, Appropriating Money to Pay 
OASI (Old Age and Survivors In- 
surance) of Legislators. 

The foregoing, however, are but 
minor straws in the wind; mere in- 
cidental and directional indications 
of the larger developments and prob- 
lems ahead. As Chief Justice Arthur 
T. Vanderbilt has recently stated: 
“...the really great task of jurispru- 
dence in the second half of the twen- 
tieth century is to reform our sub- 
stantive law to meet the needs of the 
times’’.* 





3. Carter, Law: Irs Oriern, GrowTH AND 
Function V (1907). 
4. Vanderbilt, THe Cnatitence or Law Re- 


th 
16. 
SSOC 
min 
resper 


In) 
f ren 
for th 
tered 
portio 
hotels 
ind ¥ 


H 


AMBA 
(Park 
BARC 
(111 E 
BELM 
(Lexir 
BILT! 
(Madi 
COM) 
(42d 8 
PLAZ, 
(Fifth 
ROOS 
(Madi 
SHEL 
(Lexis 
WALI 
(Park § 


As 
Occup 
(one) 
will } 
suite 
conta 
be ha 

To 
quest 
ing F 


REQ! 
MEN 
unles: 
not a 
the n 
and i 
hotel 
Lond 
QUA 
TIVE 
MAY 





1957 ANNUAL MEETING 
NEW YORK, N. Y., JULY 14-16, 1957 


[he New York portion of the Eightieth Annual Meeting of the American Bar Association will be held on July 
16, 1957, and will then recess to reconvene in London, England, July 24-30, 1957. Most of the Sections of the 
ssociation will meet prior to July 14 in New York, and certain of them will reconvene in London. The pre- 


minary program of the meeting appears in this issue of 


the JourNAL, and further detailed information with 


espect to the meeting will be published in forthcoming issues. 


In requesting hotel reservations, please note the necessity 
{ remitting the Annual Meeting registration fee of $10.00 
for the New York portion, if you have not previously regis 
tered for London, which registration covers the New York 
portion. Also furnish information as to your preference in 
hotels (first, second and third choice), definite arrival date 
ind whether such arrival will be during the day or evening, 


and probable date of departure. 


Applications for reservations will be accepted only from 


members of the Association and their guests. 


Reservation confirmations will be mailed approximate- 


ly ninety days before the meeting convenes in New York. 


Hotel Reservations 
HEADQUARTERS HOTEL—WALDORF-ASTORIA 


HOTEL ACCOMMODATIONS, ALL WITH PRIVATE BATH, 
HAVE BEEN SECURED IN THE FOLLOWING HOTELS. 
CURRENT RATES, AS FOLLOWS, MAY BE SUBJECT TO CHANGE. 


Hotel Single 
AMBASSADOR 

(Park & 51st) 
BARCLAY 

(111 E. 48th) 
BELMONT PLAZA 
(Lexington & 49th) 
BILTMORE 

(Madison & 43d) 
COMMODORE 

(42d & Lexington) 
PLAZA 

(Fifth & 59th) 
ROOSEVELT 
(Madison & 45th) 
SHELTON 

(Lexington & 49th) 
WALDORF-ASTORIA 
(Park & 50th) 


$15.00-$22.00 
14.95 
8.85 


13.95- 15.95 


7.00- 12.00 


11.00 


10.00- 15.00 


8.00- 13.00 


12.00- 19.00 


EXPLANATION OF 


A single room contains either a single or double bed, to be 
occupied by ONE person. A double room contains a double 
(one) bed, to be occupied by TWO persons. A twin-bed room 
will NOT be assigned for occupancy by one person. A parlor 
suite Consists of sitting-room and communicating bedroom 
containing double or twin beds. Additional bedrooms may 
be had in connection with the sitting-room. 

To avoid unnecessary correspondence, members are re- 
quested to be specific in making requests for reservation, stat- 
ing HOTEL (FIRST, SECOND AND THIRD CHOICE) ; 


Double-bed 
(For 2 Persons) 
$18.00-$25.00 


16.00- 
11.00 


18.00 


Parlor, Bedroom 
& bath 
$30.00-$52.00 


I win-beds 


$18.00-$25.00 


19.95 30.95 


12.85 30.00 


17.95- 19.95 37.95- 41.95 


14.50 13.00- 16.50 19.00- 42.00 


18.00 18.00 30.00 


18.00- 22.00 36.00 


18.00 


16.00 11.00- 16.00 22.00 


25.00 18.00- 25.00 55.00 


TYPE OF ROOMS 
number and type of room or rooms required; names and ad- 
dresses of all persons who will occupy same, definite arrival 
date and whether such arrival will be during the day or eve- 
ning; and probable date of departure. ; 
Members who expect to arrive on early morning trains can 
avoid inconvenience of waiting for rooms by having reserva- 
tions made for preceding evening and by paying for one addi- 
tional day. Rooms reserved for morning arrival cannot be 
made available before midafternoon, unless voluntarily va- 
cated by last occupant. 


REGISTRATION FEE 


REQUESTS FOR RESERVATIONS FOR HOTEL ACCOMMODATIONS SHOULD BE ACCOMPANIED BY PAY- 
MENT OF THE ANNUAL MEETING REGISTRATION FEE IN THE AMOUNT OF $10.00 FOR EACH LAWYER, 
unless previously registered for London, which registration fee includes the New York portion of the meeting. This fee is 
not a deposit on hotel accommodations, but is used to help defray expenses for services rendered in connection with 
the meeting. The Board of Governors solicits your cooperation in thus facilitating the handling of the registration fee 
and in partially defraying the increasing expense of the Annual Mecting. In the event that it becomes necessary to cancel a 
hotel reservation, because of inability to attend the meeting, the registration fee (provided you are not attending the 
London portion) will be refunded, PROVIDED NOTICE OF CANCELLATION IS RECEIVED AT CHICAGO HEAD- 
QUARTERS NOT LATER THAN JUNE 24, 1957. ALL UNASSIGNED SPACE WILL BE RELEASED TO THE RESPEC- 
TIVE NEW YORK HOTELS, BY THE ASSOCIATION ON JUNE 24, 1957, AFTER WHICH DATE RESERVATIONS 
MAY BE MADE BY INDIVIDUAL MEMBERS DIRECTLY WITH AVAILABLE HOTELS. 





REQUESTS FOR RESERVATIONS, TOGETHER WITH $10.00 REG‘S- 
TRATION FEE FOR EACH LAWYER FOR WHOM RESERVATION {iS 
REQUESTED, SHOULD BE ADDRESSED TO THE RESERVATION DE- 
PARTMENT, AMERICAN BAR ASSOCIATION, 1155 East 60th Street, 
Chicago 37, Illinois. 
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®" Prepared by Committee on Publications, Section of Taxation, George D. Web- 


ster, Chairman. 





Venue in Tax Refund Suits by Corporations 
Against the United States in Federal District Courts 


by Thomas N. Chambers 
Office of Chief Counsel, Internal Revenue Service 
Washington, D. C. 


® Legislative changes in 1954 re- 
moved the $10,000 monetary limit 
on tax refund suits against the Unit- 
ed States in federal district courts 
and granted the right to a jury trial 
in such suits. Ch. 648, P.L. 559, 83d 
Cong. 2d Sess. (1954); 28 U.S.C. 
§1346 (a) (1), 2402. Accordingly, a 
litigant now has in a suit against 
the United States all the conveni- 
ences of an action against the Dis- 
trict Director without the uncertain- 
ties which arise where the collection 
official to whom the tax is paid is 
dead or otherwise out of office. For 
this reason, it has been predicted 
that in the future actions against the 
Director would seldom be used. See 
Hertzog, Administrative and Proce- 
dural Changes in the New Code, 
32 Taxes 855, 864 (1954). However, 
two cases decided recently may make 
it more desirable for some corporate 
litigants to bring suit against the 
District Director rather than against 
the United States. 

An action against the United 
States on a refund claim “may be 
prosecuted only in the judicial dis- 
trict where the plaintiff resides”. 28 
U.S.C. §1402(a). It has been es- 
tablished that the only residence of 
a corporation within the meaning of 
the venue statutes is in the state and 
district in which it is incorporated. 
Suttle v. Reich Bros. Construction 
Co., 333 U.S. 163 (1948) . 

This would indicate that a cor- 
poration can bring a tax refund suit 
only in the United States District 
Court in its state of incorporation. 
However, Section 1391 (c) of Title 
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28, added in 1948, provides as fol- 
lows: 

(c) A corporation may be sued in 
any judicial district in which it is 
incorporated or licensed to do busi- 
ness or is doing business, and such 
judicial district shall be regarded as 
the residence of such corporation for 
venue purposes. 

An argument has been made and ac- 
cepted in some courts that the place 
where suit may be brought by cor- 
porate plaintiffs against the United 
States has been enlarged by Section 
1391(c) of the Judicial Code to in- 
clude a state in which a corporation 
is doing business. See Southern Pa- 
perboard Corporation v. United 
States, 127 F. Supp. 649 (S.D. N.Y. 
1955). On the other hand, in Al- 
bright & Friel, Inc., of Delaware v. 
United States, 142 F. Supp. 607 
(E.D. Pa. 1956), the Government 
was successful on a motion to dismiss 
for improper venue a suit brought 
by a Delaware corporation against 
the United States in the Eastern Dis- 
trict of Pennsylvania in which the 
corporation’s main place of business 
was located. It was held that venue 
was lacking, but the court refused to 
dismiss the action completely, direct: 
ing that an appropriate order be 
prepared for removal of the case to 
the district court in Delaware in ac- 
cordance with 28 U.S.C. §1406. 
The court reasoned that the plain 
meaning of Section 1391 (c) was that 
it applied only to suits against cor- 
porations, not by them. The court 
noted that Congress alone has power 
to say when and where the United 






States may be sued and that had it 
intended to enlarge the venue grat 

ed in Section 1402 (a) 
sion is inescapable that it woul: 


“the concl 


readily have done so with sufficient 
clarity to make unnecessary resort to 
the plaintiff's strained construction 
of §1391 (c)”. The court also felt 
that Section 1402(a) was by _ its 
The 
was reached in United Merchants 

Manufacturers v. U.S., 123 F. Supp. 
185 (M.D. Ga. 1954). There are 
some non-tax which 


terms, exclusive. same result 


Cases suppor: 
the contrary result reached in the 
Southern Paperboard Corporation 
case, supra. See Freiday v. Cowdin, 
83 F. Supp. 516 (S.D. N.Y. 1949) ; 
Hadden v. Barrow, Wade, Guthrie 
& Co., 105 F. Supp. 530 (N.D. Ohio 
1952); contra, Chicago & North 
Western Ry. Co. v. Davenport, 94 F. 
Supp. 83 (S.D. Iowa 1950) . See also, 
Note, Residence of Corporation foi 
Purpose of Tax Refund Suit, 55 
Cot. L. Rev. 229 (1955). 

Thus, if venue questions are to be 
avoided, suits against the United 
States may have to be brought in the 
judicial district in the state in which 
the plaintiff corporation was incor- 
porated. On the other hand, suits 
the District 
prosecuted in the place where he 


against Director are 
personally resides. A corporate tax- 
payer contemplating a refund suit 
should determine in advance which 
place, if there is a difference, is the 
most convenient. The District Di- 
rector’s residence is usually (but not 
necessarily) located where the 
turn was filed, t.e., the place of the 
principal office of the internal reve- 
nue district. The corporate return 
will usually have been filed in the 
internal revenue 


re- 


district in which 
the principal place of business or 
principal office or agency of the cor- 
poration is located. Sec. 6091 (b) (2), 
Internal Revenue Code of 1954. The 
District Director’s residence might 
be lecated in a judicial district dif- 
ferent from that covering the state 
in which the corporation was incor- 
porated and even different from the 
judicial district in which the plain- 
tiff corporation’s principal place of 
business is located. Thus, a corpora 
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re- 
he 


n incorporated in Delaware and 

ing business in the District of Co- 
mbia files its return with the Dis- 
ict Director of Internal Revenue 
at Baltimore, Maryland, and would 
bring a suit for refund against the 
Director in the District Court for the 
District of Maryland. 

Che corporate taxpayer might sue 
the United States in the district of 
that the 
venue or 


its choice on the chance 
will 
that its district court will not follow 
lbright & Friel, supra, The worst 
that could happen under this deci- 


Government waive 


sion would be a removal of the case 
to the judicial district in which the 
state of incorporation is located. 
However, if a suit is filed where the 
tax was paid (and return filed) and 
if removal would be inconvenient, 
the safe procedure would be to sue 
the District Director, for he cannot 
be substituted for the United States, 
as defendant, after the 
limitations on refund suits has 
run. Hammond-Knowlton v. United 
States, 121 F. 2d 192 (2d Cir., 1941), 
cert. denied 314 U.S. 694; Adler vy. 
Nicholas, 166 F. 2d 674 (10th Cir 
1948). 


If the action is brought in a par- 


statute of 


ticular judicial district which hap- 
pens to suit the convenience of the 
Government, as where the evidence 
and principal witnesses are located, 
the question of venue might not be 
raised. Unless the defendant raises 
the issue of venue there is no prob- 
lem; the Supreme Court stated in 


The President's Page 

(Continued from page 3) 

has, in a personal letter to Mr. Econ- 
omos, recognized the outstanding 
service by your Association’s Com- 
mittee in this field. Under date of 
October 29, 1956, the 
wrote Mr. Economos as follows: 


President 


It has been encouraging to learn of 
the success achieved by the four re- 
gional traffic safety conferences in en- 
listing support for our program of 
organized citizen action against traffic 
accidents. 

The planning, staffing and carryin 


Neirbo Co. v. Bethlehem Shipbuild- 
ing Corp., 308 U.S. 165, 167 (1939), 
that: 
The jurisdiction of the tederal 
courts—their power to adjudicate—is 
a grant of authority to them by Con- 
gress and thus beyond the scope of 
litigants to confer. But the locality of 
a law suit—the place where judicial 
authority may be exercised—though 
defined by legislation, relates to the 
convenience of litigants and as such 
is subject to their disposition. 
Limiting suits against the United 
States by corporate plaintiffs to the 
state of their incorporation does not 
really present an acute procedural 
problem. Few plaintiffs have as wide 
a choice of forum as does the tax 
litigant. He can choose the Tax 
Court, the Court of Claims or the 
District Court. In the District Court, 
one may sue the United States at the 
place where the taxpayer resides or 
the District Director at the place 
where the Director resides. In the 
Tax Court, concurrently with filing 
the petition, the taxpayer files a re- 
quest for designation of the place of 
hearing on the merits; this request 
is ordinarily granted at any of the 
designated places for Tax Court trial. 
Rule 26 (a), Rules of Practice Be- 
fore the Tax Court of the United 
States. The Court of Claims, unlike 
the Tax Court, does not travel from 
Washington, but at the convenience 
of the litigants, hearings before Com- 
missioners are heard at designated 
places throughout the United States. 

A limiting of suit to the state of 


out of these conferences was a job of 
such size and nature that it would not 
easily have been accomplished without 
the knowledge, experience and special- 
ized talents which you and your or- 
ganization contributed. 

Please accept my thanks and con- 
gratulations for your effective help in 
this major effort to save lives on our 
streets and highways. 


State and local bar associations 
can do much to implement this pro- 
gram. For example, the Waco-Mc- 
Lennan County Bar Association of 
Texas recently prepared and distrib- 
uted a pamphlet entitled “Your 


Tax Notes 


incorporation may deny to some cor- 
porate taxpayers effectiye use of the 
broadened Section 1346(a). How- 
ever, the construction of Section 
1391 (c) sought in Albright & Friel, 
Inc., supra, would permit suit wher- 
ever the corporation does business 
and thus permit “forum shopping” 
at the trial and appellate level by 
large corporate taxpayers to an al- 
most unlimited extent, an advantage 
not available to other classes of tax- 
payers. The controlling considera- 
tion over the place where judicial 
authority, otherwise granted, is to be 
exercised, is said to be the conveni- 
ence of the litigants. Neirbo Co. v. 
Bethlehem Shipbuilding Corp., su- 
pra. This means the convenience of 
the defendant as well as plaintiff. It 
may well be that limiting suit to the 
place of incorporation is too narrow, 
and perhaps the place where the re- 
turn is filed, the tax is paid, or the 
principal place of business is located 
should be considered the corporate 
residence. Possibly there should be 
an amendment of Section 1402 (a) 
allowing removal of a case to an- 
other district when the ends of jus- 
tice required it. (28 U.S.C. §1404 
(a) allows a change of venue for 
convenience of the parties and wit- 
nesses to any other district or divi- 
sion “where it might have been 
brought”.) But unlimited choice of 
venue would not seem to be either 
necessary or desirable. 





The views expressed herein are those of the 
author and do not necessarily represent views 
of the Internal Revenue Service. 


Rights in Traffic Court”. This is the 
first one of this nature which a bar as- 
sociation has developed, although 
many similar pamphlets have been 
used and distributed by traffic court 
judges. The advantage of the bar as- 
sociation pamphlet is that it can give 
more information and at the same 
time do a public relations job for 
the entire profession. 

Our hats are off to Waco-McLen- 
nan County! Let’s hope that other 
bar associations on the state and io- 
cal level will follow its lead. 
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BAR ACTIVITIES 


Charles Ralph Johnston + Editor-in-Charge 








Horace F. 
BLACKWELL, Jr. 





® The Diamond Jubilee meeting of 
The Missouri Bar was held in St. 
Louis on October 4-6, with President 
Rush H. Limbaugh, of Cape Gi- 
rardeau, presiding. The association 
was organized December 30, 1880, 
and became the Missouri Bar, In- 
tegrated in September, 1944. It has 
a present membership of 6,839. 

The newly elected officers are 
Horace F. Blackwell, Jr., of Kansas 
City, President; Harry Gershenson, 
of St. Louis, Vice President; and 
Clarence O. Woolsey, of Springfield, 
Secretary. H. S. Rooks, of Jefferson 
City, was re-elected Executive Direc- 
tor. 

Honored guests at this annual 
meeting were three presidents of ad- 
joining state bar organizations, 
namely, R. R. Bateson, of The Iowa 
State Bar Association; Wilber S. 
Aten, of the Nebraska State Bar As- 
sociation; and Clarence Kolwyck, of 
The Bar Association of Tennessee. 

In his annual address at the open- 
ing session of the meeting and in a 
comprehensive report prepared for 
the Supreme Court of Missouri, for 
the Board of Governors and mem- 
bers of the Bar, President Limbaugh 
covered in detail the activities of the 
past seventy-five years and the cur- 
rent conditions of The Missouri Bar. 
He reported that the Board of Gov- 
ernors, on September 21, had passed 
a motion asking the Supreme Court 
to amend its rule, increasing annual 
bar enrollment fees from $15.00 to 
$25.00 per year. The Court has not 
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yet acted on the recommendation. 

Mr. Limbaugh’s report shows that, 
like many other bar associations, The 
Missouri Bar has become _public- 
relations conscious. In 1955, The 
Missouri Bar spent $14,945 on its 
public relations program, including 
the salary of a public relations spe- 
cialist who is not a lawyer. In 1956, 
the Public Relations Committee re- 
quested $21,425, but the Board of 
Governors was forced to limit the 
appropriation to $16,590, and it ap- 
pointed a special committee to ex- 
amine ways and means of financing 
an expanded public relations pro- 
gram and other essential activities. 
That special committee obtained 
some interesting figures on the pub- 
lic relations programs of other bar 
Illinois, where the 
state bar association dues are $25 
annually, the appropriation for pub- 
lic relations in 1954 was £15,000, of 
which $5,336.84 was spent. In 1955, 
Illinois appropriated $10,500 and 
spent $8,064.47. In 1956, the appro- 
priation was $6,000 and at the end 
of three fourths of the year, some 
$3,700 had been spent. 

The Nebraska State Bar Associa- 
tion first engaged a public relations 
counsel who was not a lawyer. Find- 


associations. In 


ing this unsatisfactory, they made a 
public relations survey to determine 
this field. 
Pending the results of the survey, 


what course to take in 
the program is under the direction 
of the secretary of the Bar, who is 
also clerk of the Supreme Court of 
the State. The Ohio State Bar Asso- 
ciation spends about $14,000 annu- 
ally on public relations, largely for 
the distribution of pamphlets, mov- 
ies, the printing of newspaper col- 
umns, awards to newspapermen and 
newspapers. The $14,000 
part of the annual salary of an as- 
sistant secretary. The Florida Bar 
spends about 5 per cent of its income 
on public relations. Its 
presently is conducted by the execu- 


includes 


pr gram 


tive director, who also edits the Fl« 
ida Bar Journal. 

The special committee's study in 
dicated that in most state bar associ- 
ations, the public relations prograin 
is headed by a competent public re- 
lations director who is also in many 
instances the editor of the state bar 
iournal. 

The first day of the meeting was 
devoted to a labor law institute, fea- 
turing addresses by John R. Stock- 
ham, of St. Louis, Harry H. Craig, of 
St. Louis, Elmer E. Hil- 
pert, of Washington University 
School of Law. John H. Martin, of 
St. Louis, presided at the morning 
session and Harry L. Brown, of Kan- 


Professor 


sas City, at the afternoon session. 
Participants in the panel discussions 
that followed each address included 
Carl E. Enggas, Robert S. Fousek, 
Austin Francis Shute, Marion Beat- 
ty, all of Kansas City; Dan _ J. 
O'Leary, of Joplin; and Milton O. 
Talent, of St. Louis. 

An evidence symposium was pre- 
sented at which Orville Richardson, 
of St. Louis, presided. The principal 
address was delivered by Professor 
Edmund M. Morgan, of Vanderbilt 
University School of Law, former 
Acting Dean and Professor of Law 
at Harvard University. Other speak- 
ers were Charles Carr, Ben Swafford, 
both of Kansas City; Justin Ruark, 
Judge of the Court of Appeals, and 
Paul Barrett, Commissioner of the 
Supreme Court of Missouri. 

The first general session of the 
meeting was held with President 
Limbaugh presiding. Since this was 
the Diamond Jubilee Meeting of the 
Association, the three addresses ap- 
propriately were entitled: “The Mis- 
souri Bar in Retrospect”, by William 
R. Gentry, of St. Louis; “The Mis- 
souri Judiciary”, by George H. 
Moore, Judge of the United States 
District Court; and “The Future of 
the Legal Profession: Broad Hori- 
zons Ahead for Missouri Lawyers”, 
by Richmond C. Coburn, of St. 
Louis. 

The second general session was 
addressed by Joseph Trachtman, of 
New York City, on “What the Gen- 
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il Practitioner Must Know About 
| state Planning”, followed by a 
nel discussion, and by Harold L. 


keeve, of Chicago, who spoke on 


Lien Priority: Those Troublesome 
Federal Tax Liens’. Following Mr. 
lractman’s address, there was a pan 


which Peter H. 
Hubsch, George S. Roudebusch, and 
Henry Lowenhaupt, all of St. Louis, 
and Bertram W. Tremayne, Jr., of 
Clayton, took part. A panel discus- 
sion also followed Mr. Reeye’s ad- 
dress in which Wayne Bigler, D. 
Calhoun Jones, John Arnold and 
Harry S. Gleick, all of St. Louis, and 
Herbert W. Ziercher, of Clayton, par- 
ticipated. ; 


cl discussion in 


President Limbaugh in his annu- 
al address recalled several interest- 
ing bits of the history of The Mis- 
souri Missourians 


Bar. Several 


joined in the movement which cul- 
minated in the organization of the 
American Bar Association, and 
James ©. Broadhead, of St. Louis, 
was its first President. He was fol- 
lowed at intervals by Henry Hitch- 
cock, James Hagerman, Frederick 
W. Lehmann, Guy A. Thompson 
and Jacob M. Lashly. Every one of 
these six was from St. Louis. 

The Missouri Bar over the years 
has co-ordinated its efforts with those 
of the numerous local bar organi- 
zations throughout the State of Mis- 
souri, many of which have achieved 
recognition for outstanding service. 
The Bar Association of St. Louis re- 
ceived the American Bar Association 
Award of Merit in 1956 and honor- 
able mention in 1955. The Junior 
Section of The Bar Association of 
St. Louis has _ received parallel 
awards from the American Bar As- 
sociation. The widely known and 
copied Missouri Plan for placing the 
selection of judges upon a truly non- 
partisan basis is one of the greatest 
single contributions made by any 
bar association to the improvement 
of our American judicial system. 
Thus it is clear that the Missouri 
Bar always has been in the forefront 
of organized bar activities during 
the whole of its seventy-five years of 
existence. 


Barton H. 
KUHNS 


® The Fifty-seventh Annual Meet- 
ing of the Nebraska State Bar As- 
sociation was held in Omaha on 
October 17-19, with a near record 
attendance of 831. President Wilber 
S. Aten, of Holdrege, presided. The 
House of Delegates met on October 
17 to receive and act upon all com- 
mittee reports from standing and 
special committees of the Associa- 
tion. 

Speakers at general sessions were 
David F. Maxwell, President of the 
American Bar Association, who ad- 
dressed the luncheon meeting on 
October 18, and Lt. General John 
Wilson O’Daniel, of New York, who 
spoke at the Annual Dinner on 
“Communism in Southeast Asia’’. 

The Section on Real Estate, Pro- 
bate and Trust Law had as its prin- 
cipal speaker Paul E. Basye, Professor 
of Law at Hastings College of Law, 
and a member of the Burlingame, 
California, Bar. Mr. Basye’s address 
on “Improvements in Conveyancing 
Procedure” was followed by a gen- 
eral discussion of standards for title 
examination. 

The program of the Section on 
Practice and Procedure featured a 
talk by Charles C. Scott, of Kansas 
City, Missouri, on “The Preparation 
and Presentation of Photographic 
Evidence”. The balance of the pro- 
gram of the Section consisted of a 
panel discussion of “Trial Proce- 
dure from the Judicial Standpoint”. 
Panel moderator was Lowell C. Dav- 
is, of Sidney. Participants were John 
W. Yeager, of Lincoln, Judge of the 
Supreme Court of Nebraska, and 
District Judges Harry A. Spencer, of 
Lincoln, Edmund Nuss, of Hastings, 
and John H. Kuns, of Kimball. 

The program of the Section on 
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included addresses 
by Joseph P. Cashen, of Omaha, for- 
merly a judge of the Nebraska Work- 
men’s Compensation Court on 
“Some Problems of Subrogation in 
Workmen's Compensation” and by 
J. Edward Day, of Newark, New 
Jersey, Assistant General Counsel of 
Prudential Insurance Company of 
America, on “The Disability Clause”. 

Speakers before the Section on 
Municipal and Public Corporations 
were Winthrop B. Lane, of Omaha, 
on “Some Phases of Municipal Bond 
Law” and Raymond E. McGrath, of 
Omaha, on “Zoning”. 

The Section on Taxation had as 
speakers Joseph T. Votava, of Oma- 
ha, former United States District At- 
torney, who discussed “Procedure in 
Tax Fraud Cases”, and Laurens Wil- 
liams, of Omaha, presently serving 
as Assistant to the Secretary of the 
Treasury, whose topic was “Your Fu- 
ture Income Taxes”. 

The Junior Bar Section discussed 
the results of a recent survey of the 
economic condition of the Bar and 
adopted a resolution favoring the 
adoption of a uniform minimum fee 
schedule of statewide application. 

Barton H. Kuhns, of Omaha, is 
the newly elected President of the 
Association and C. Russell Mattson, 
of Lincoln, was elected as a member 
at large of the Executive Council. 
Other new members of the Execu- 
tive Council are Judge Harry A. 
Spencer, of Lincoln, and Paul H. 
Bek, of Seward. 

— son 
*" The National Legal Aid Associa- 
tion Field Service Letter for De- 
cember, 1956, contains an interesting 
review of the activities of the Asso- 
ciation during 1956. 

An impressive list of articles pub- 
lished during the year shows the 
conscientious functioning of the var- 
ious legal aid committees, groups 
and societies throughout the coun- 
try. There still are a number of 
large cities where the legal aid pro- 
gram is sadly needed. A list of typi- 
cal and useful articles on several 
phases of legal aid work published 
in various law reviews and bar asso- 
ciation journals is included. 
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The National Legal Aid Associa- 
tion and the American Bar Associa- 
tion’s Standing Committee on Legal 
Aid Work have made available sev- 
eral additional aids for stimulating 
interest and encouraging activity in 
promoting better legal aid facilities. 
These may be obtained from the 
headquarters office of the NLAA: 


1. A 16 mm. color film, running 21 
minutes—““The Story of Legal Aid”. 
This film describes the services of a 
Legal Aid office, shows how it aids the 
low income group of the community 
and how it brings good public rela- 
tions to the organized bar. ($3.50— 
cost of handling) 

2. Two new publications—“Legal Aid 
in Smaller Communities” and “Solici- 
tation of Law Firms and Lawyers for 
Legal Aid’”—free. Other pamphlets 
available free are: “Why Legal Aid 
in Your City”, “A 12 Point Brief for 
Legal Aid”, “Laws Are for Everyone”, 
“The Legal Aid Handbook”. 

8. A three-dimensional, four color, 
window display, showing Legal Aid 
as a community service sponsored by 
the lawyers, suitable for exhibits fea- 
turing the public services of the Bar 
Association. (Sale price at cost: 
$10.00) 

4. A 40 page special NLAA Conven- 
tion (November, 1956) issue of Legal 
Aid Brief Case (free) . 

5. Speakers furnished for meetings of 
bar associations; Field visits by NLAA 
staff lawyers to meet with local com- 
mittees on Legal Aid matters; Surveys 
on local Legal Aid organizations in 
co-operation with bar associations to 
aid in evaluating and measuring serv- 
ices, 


It is interesting to note the num- 
ber of new developments for legal 
aid promotion in 1956. One is law- 
yers’ wives organizations, of which 
there are some twenty local chapters 
in California. Many of them have 
adopted legal aid as their project, 
including the giving of secretarial 
help as well as financial assistance. 
Among these are Los Angeles, Oak- 
land, Long Beach and Pasadena. 

Junior League groups have con- 
tinued their voluntary services in 
many communities. The national of- 
fice of Junior Leagues of America 
is encouraging local chapters to pro- 
vide volunteers for legal aid soci- 
eties. 

The American Bar Association As- 
sembly resolutions seek to encourage 
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local bar associations to step up their 
efforts to develop defender services 
for indigent defendants and to con- 
sider ways for providing counsel for 
those convicted where it appears 
there may have been a miscarriage 
of justice. William T. Gossett, 
Chairman of the American Bar As- 
sociation’s Standing Committee on 
Legal Aid Work, has written to all 
presidents of local bar associations 
and is receiving many replies prom- 
ising co-operation. 

A new Bar Association Legal Aid 
Exhibit—a lighted display—for use 
at meetings of bar associations, now 
is being prepared. Requests for this 
display usually come from state and 
American Bar Association annual 
meetings. Free literature is made 
available and NLAA staff members 
will be present for questions when 
the display is used. 

The NLAA and the American 
Law Student Association are con- 
ducting a survey of the various law 
schools to determine the number 
and nature of student clinics now 
being operated. The Student Law- 
yer Journal carried an article in the 
December issue describing the clin- 
ics and giving other information 
which will be helpful in establishing 
clinics where none exist. 

We suggest that any association or 
committee interested in establishing 
a legal aid program or in learning 
the recent developments in this field 
can do no better than to write to 
the National Legal Aid Association, 
American Bar. Center, 1155 East 
60th Street, Chicago 37, Illinois, to 
obtain a copy of this December, 
1956, National Legal Aid Association 
Field Service Letter and any of the 
other helpful aids provided by the 
NLAA. 


abe things 
® The following article from the 
Virginia Bar News for December, 
1956, edited by Hardy C. Dillard 
and R. E. Booker, both of Rich- 
mond, should be read and remem- 
bered by every member of the Bench 
and Bar. Unbelievably, many of us 
are unaware of the lawyer’s duty to 
defend unpopular causes; and too 
few of us have the courage or will 





make the effort necessary to ac- 
quaint our clients, friends and the 
public with this imperative duty, 
Too many of us are prone to take a 
holier than thou attitude toward the 
lawyer who represents persons 
charged with crime, or those in- 
volved in marital difficulties, or who 
from the nature of other charges 
against them are unpopular. It is 
indeed gratifying to note from this 
editorial that the lawyer of courage 
and high principle who is willing to 
suffer public misunderstanding and 
opprobrium to preserve the right of 
every person to adequate legal rep- 
resentation and a fair trial is not an 
extinct breed. 
The Virginia Bar News said: 

On two highly publicized occasions 
in the past few months the lawyer's 
duty to defend unpopular causes has 
been the object of misunderstanding 
and challenge. In both instances the 
attitude of the American Bar Associa- 
tion was influential in upholding the 
twin principle that every defendant 
has a right to the benefit of counsel 
and that a client’s views and reputa- 
tion aic not to be imputed to his 
counsel. 

The first instance was occasioned 
by a four months Smith Act trial in 
Cleveland involving ten alleged Com- 
munists. The Cleveland Bar Associa- 
tion raised $25,000 to pay expenses 
and adequate compensation for the 
indigent defendants. This act of high 
principle elicited from an Assistant 
Attorney General of the U. S. the re- 
mark that the bar groups were 
“dupes” and that the Communists 
“were laughing at these guys who 
defend them.’’ The Cleveland Bar As- 
sociation was so angered by these 
reported remarks that it was prepared 
to file a complaint against the Assist- 
ant Attorney General directed to the 
American Bar Association grievance 
commiitee. It abandoned -this plan 
only upon a disavowal of the re- 
marks. The President of the Cleveland 
Bar took occasion to say: 

“The defense of an unpopular 
cause is not an easy task. Those who 
perform such tasks should be thanked 
and not blamed for keeping alive in 
the United States the constitutional 
tradition that every man should have 
a fair trial. The justice department 
is the last branch of our government 
which should attack the bar for doing 
its patriotic duty.” 

The second occasion concerned 
Judge Bigelow’s confirmation to the 
Board of Governors of | state-con- 
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rolled Rutgers University. Opposi 
ion to Bigelow centered on the fact 
that, as an attorney he had once 
represented, at the request ol the Es 
sex County (N.J.) Bar Association, a 
school teacher who had pleaded the 
Fifth Amendment before the U. S. 
House Committee on Un-American 
(Activities. The New Jersey State Sen 
ate’s confirmation of Bigelow was un 
doubtedly aided by the storm of pro 
test voiced by bar groups and by the 
wide publicity given to the American 
Bar Association’s resolution of 1953 
announcing the twin principles noted 
earlier in this article. 


° 


Henry F. 
BLACK 


® The Vermont Bar Association 
held its 79th Annual Meeting at 
Manchester on September 21-22. 
President R. Clarke Smith, of Rut- 
land, presided over the two business 
sessions and the annual dinner at 
which former Governor James F. 
Byrnes, of South Carolina, was the 
principal speaker. 

New officers are Henry F. Black, 
of White River Junction, President; 
Sterry R. Waterman, of St. Jolins- 
bury, First Vice President; Leon D. 
Latham, of Burlington, Second Vice 
President; and John J. Finn, of 
Barre, Third Vice President. Re- 
grettably, Mr. Finn passed away 
shortiy after election. Lawrence J. 
Turgeon, of Middlesex, was re 
elected Secretary. Phyllis W. Page, of 
Burlington, was elected Treasurer. 
The new Board of Managers con 
sists of the above named officers, to- 
gether with R. Clarke Smith, ol 
Rutland, immediate past president; 
Clifton G. Parker, of Morrisville; A. 
Luke Crispe, of Brattleboro; and 
Charles F. Ryan, of Rutland. J. 
Boone Wilson, of Burlington, was 
re-elected the Delegate of the Ver- 
mont Bar Association to the House 
of Delegates of the American Bar 
Association. 





The Vermont Bar Association has 
a rather small number ol lawyers 
from which to draw its members; 
nevertheless its membership is 410. 
Most active are its Committee on 
Practice, Procedure and Court Or- 
ganization, the Professional Conduct 
Commiiiee, and the Seminar Com- 
mittee. The Junior Bar Committee 
also shows promise of becoming very 
effective. The Association adopted 
resolutions recommending _legisla- 
tion. legalizing the use of recording 
devices in the municipal courts; rec- 
ommending legislation extending 
the rule-making power to the Su- 
preme Court and the Superior 
Courts; recommending the adoption 
of the Uniform Security Act; and 
recommending the enacimeat of the 
Jenkins-Keogh Bill. 

The Professional Conduct Com- 
mittee is a busy and effective com- 
mittee and does an excellent job of 
policing the members of the associa- 
tion. 

The Seminar Committee provides 
for the continuing legal education 
of Vermont lawyers. Two programs 
were arranged during the year: In 
March a joint meeting of the Associa- 
tion with the Vermont Medical So- 
ciety was held; a demonstration of 
the proper presentation of expert 
medical testimony was followed by a 
panel discussion on the subject of 
co-operation between the two profes- 
sions. The second seminar, held dur- 
ing the annual meeting, presented a 
discussion of automobile negligence 
cases from the insurer's point of 
view. 

In his annual address, President 
R. Clarke Smith reviewed the prob- 
lems and achievements of the Asso- 
ciation during the past year. As to 
the question of federal court con- 
gestion, Mr. Smith said that he 
thought the only solution was more 
judges. He added that at the present 
time, notwithstanding an increase in 
litigation in the federal district court 
for the State of Vermont, the docket 
is up to date and cases are disposed 
of as promptly as the parties desire. 
Speaking of the problems of judicial 


selection, and especially those aris- 
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ing in connection with the appoint 
ment of a judge by the Governor to 
hill a portion of a term, President 
Smith pointed out that it would be 
highly desirable if early in every 
Governor's term a conference could 
be held between the Chief Justice of 
the Supreme Court, the President of 
the Vermont Bar Association, the 
Chairman of the Association’s Com- 
mittee on Selection of Judges, and 
the Governor, to ascertain what, if 
any, assistance could be given to the 
Governor by the Bench or Bar in 
the event that a judicial vacancy 
should occur. 

The President also reported that 
he had attended a series of meetings 
which culminated in a joint meeting 
of the Board of Managers of the As- 
sociation and the Board of Gover- 
nors of the Vermont Medical Socie- 
ty, at which it was voted to attempt 
to formulate an_ inter-professional 
code along the lines of those already 
adopted in Wisconsin and several 
other states. Copies of a propose | 
draft of such a code were distri» 
uted, and the members attending 
were urged to study it and to present 
their suggestions. 

Former Governor James F. 
Byrnes, in his address betore the a:i- 
nual dinner, explained the Souther. 
view of the recent School Segrega- 
tion decisions of the Supreme Court. 
He declared that “the decision has 
undone all that was accomplished in 
half a century by the leaders of the 
t -o races in promoting better rela- 
tions. Confidence and co-operation 
have been displaced by suspicion and 
fear. Instead of improving, the situ- 
ation is worsening....Guns and 
bayonets can force submission of the 
peopie, but cannot promote educa- 
tion or inspire the sympathy and re- 
spect without which white and col- 
ored persons cannot live peacefully 
and happily in any community.” 

Mr. Byrnes deplored the failure of 
the Supreme Court to follow the 
doctrine of Plessy v. Ferguson and 
its citation of and reliance upon 
Gunnar Myrdal’s An American Dt- 
lemma, declaring that some of the 

(Continued on page 88) 
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® On November 2, 3 and 4, 1956, 
the new officers and directors of the 
Conference met at the Hotel Com- 
modore, New York City, to review 
the proposed programs of the Con- 
ference Committees for 1957, to out- 
line its objectives for the ensuing 
year, and to make plans for the Mid- 
winter Meeting of the Council to be 
held in Chicago on February 15, 16 
and 17, 1957, the Denver Regional 
Meeting May 9, 10 and 11, 1957, and 
the Annual Meeting in New York 
City on July 12, 13, 14 and 15, 1957. 
In attendance were Chairman Wil- 
liam C. Farrer, of Los Angeles; Vice 
Chairman Bert H. Early, of Hunt- 
ington, West Virginia; Secretary 
Kirk McAlpin, of Savannah; Person- 
nel Director W. Reece Smith, Jr., of 
Tampa; Information Director Gib- 
son Gayle, Jr., of Houston; Profes- 
sional Director A. D. Van Meter, Jr., 
of Springfield, Illinois; and Services 
Director Calvin H. Udall, of Phoe- 
nix. 


Objectives for 1957 

Chairman Farrer emphasized that 
the Conference’s primary objectives 
included efforts to integrate the 14,- 
000 new members of the Conference; 
to improve our liaison with the state 
and local Junior Bar units; a con- 
certed campaign for enactment into 
law of the Jenkins-Keogh Bills and 
similar legislation providing retire- 
ment benefits for the self-employed; 
an analysis of the structure of the 
Conference to determine necessary 
changes in our organization in view 
of the increased participation and 
membership; and finally, to encour- 
age adoption by our affiliated units 
of recommended committee _pro- 
grams, particularly those on public 
information, traffic courts, the curb- 
ing of unauthorized practice of law, 
medico-legal co-operation and, as al- 
ways, membership. 
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Chief Justice Vanderbilt Meets 
with Conference Officials 

On Saturday, November 3, Chief 
Justice Arthur T. Vanderbilt of the 
New Jersey Supreme Court, a for- 
mer President of the American Bar 
Association, met with the officers and 
directors concerning the feasibility 
of the Conference’s undertaking as a 
project for 1957 a fact-finding survey 
on traffic courts in each state. Ulti- 
mately it is hoped to initiate meas- 
ures to implement the enactment in- 
to law Of the sixteen resolutions on 
traffic safety, which were unanimous- 
ly adopted in 1951 and 1952 by the 
Conference of Chief Justices and 
likewise approved by the Conference 
of Governors. The plan outlined by 
Chief Justice Vanderbilt was enthu- 





siastically received and is being te- 
ferred to the Executive Council of 
the Conference for action at its Mid. 
year Meeting. 


Annual Meeting Talks 

In formulating plans and making ar- 
rangements for the annual meeting 
to be held in New York, informal 
talks were had with several Confer- 
ence members from New York City 
and New Jersey who will have a 
major role in handling the local ar- 
rangements for that meeting, among 
whom were Dick Manning, John 
Hunt, Gary Jewitt, James J]. Ward, 
Jr., Bob Bjork, Dick Edmondson, 
Bill Cantwell, Donald Maroldy, 
James Adler, George Dwight and 
Jules Haskell and others, of New 
York City and Frank Brennan, of 
Newark, New Jersey, and Adrian M. 
Foley, Jr., of Jersey City, New Jer- 
sey. 

Chairman Farrer’s Travels 
Chairman Bill Farrer 
was able to meet many Conference 
leaders and officials of the American 
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Officers and directors of the Junior Bar Conference meet with Chief Justice 
Arthur T. Vanderbilt of the New Jersey Supreme Court in New York to discuss 
conference support of the resolutions of the Conference of Chief Justices on Traf- 
fic Safety. Left to right Kirk M. McAlpin (Savannah, Georgia), J. B. C. Secre- 
tary; Gibson Gayle, Jr. (Houston, Texas), J. B. C. Information Director; Calvin 
H. Udall (Phoenix, Arizona) J. B. C. Services Director; Chief Justice Arthur T. 
Vanderbilt; William C. Farrer, J. B. C. Chairman (Los Angeles, California); A. D. 
Van Meter, Jr. (Springfield, Minois), J. B. C. Professional Director; William Reece 
Smith, Jr. (Tampa, Florida), Personnel Director; Bert H. Early (Huntington, West 


Virginia), J. B. C. Vice Chairman. 
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sar Association while en route trom 

alifornia to the New York direc 
ors’ meeting by arranging his itiner- 
uy to allow for a series of stop-offs. 
Starting October 25 at Denver, he 
had conferences with Robert B. 
Keating, Chairman of the Traffic 
Courts Committee, in regard to the 
forthcoming vigorous campaign to 
be waged for the Visitor—Violator 
Program, and with Vernon T. Reese, 
jr, Chairman of the Unauthorized 
Practice Committee, and Jack Verne 
Temple, Chairman of the Colorado 
Junior Bar. He spent a busy three 
days in Chicago, having conferences 
on medico-legal co-operation. with 
C. Joseph Stetler, Director of the 
Law Department of the American 
Medical Association; with James Mc- 
Clure, Chairman of the Younger 
Members’ Section of the Chicago 
Bar; with John R. Nicholson, Vice 
Chairman of the American Bar As- 
sociation Committee on Retirement 
Benefits, lining up JBC participation 
in the Jenkins-Keogh Campaign; 
with Mrs. Helen Lovelace, who is 
handling arrangements for New York 
and London hotel accommodations 
and Annual Meeting plans; and 
John McNulty, President of the A.L. 
S.A. and the members of his Execu- 
tive Committee. On October 27, he 
conferred with members of the Board 
of Governors of the Association and 
also attended the meeting of the Spe- 
cial Committee on Reorganization of 
the Conference; and on October 28, 
he attended the meeting of the Sec- 
tion Chairmen. 

The following day, Mr. Farrer 
conferred in Detroit with George 
Freeman, Chairman, Michigan JBC, 
William M. Saxton, Chairman of the 
Public Information Committee, and 
K. Douglas Mann, past chairman of 
the Michigan JBC. From there, he 
went to Washington, D. C., where he 
met with James J. Bierbower, Chair- 
man of the Military Services Com- 
mittee; Miss Charlotte P. Murphy, 
editor of the Young Lawyer, and her 
staff; and Paul R. Madden, District 
of Columbia Councilman, regarding 
the Committee on Retirement Bene- 
fits. In Baltimore, he had further 
retirement benefits 


discussion of 


with Walter R. 
man of that Committee, after which 
York for the 


Tabler, Jr., Chair- 


he went on to New 
directors’ meeting. 


Conference Begins Work on 
Retirement Benefit Legislation 


Another feature of the directors 
meeting in New York was the ap- 
pearance of Walter R. Tabler, Jr., 
of Baltimore, who has been appoint- 
ed Chairman of the Junior Bar Con- 
ference Liaison Committee of the 
Jenkins-Keogh program. 

Mr. Tabler first reported as to the 
contents and effect of the principles 
embodied in Jenkins-Keogh type leg- 
islation. He stated that it would en- 
able self-employed persons to save a 
portion of their income each year in 
such a manner as to have federal 
taxes thereupon deferred until the 
members’ retirement. At that time, 
they would presumably be in a low- 
er tax bracket and the amount of 
taxes payable on the income pre- 
viously set aside would be lower. In 
substance, it would permit those who 
work for themselves to have tax 
equality with those who work for 
others and are a part of corporate 
retirement plans. 

In establishing the procedure un- 
der which his committee will work, 
Mr. Tabler reported that Chairman 
Farrer had already appointed Cir- 
cuit co-chairmen, one from each 
major political party, who will be re- 
sponsible for continuing and super- 
vising the activities in those states 
composing each respective Circuit. 
One, two or more local co-chairmen 
are to be designated, depending up- 
on whether any given area has a 
particular need for bi-partisan or 
geographically diversified represen- 
tation, for each of the states within 
their circuits, whose responsibility 
will be to determine the sentiment 
of both of the Senators and all of 
the Congressmen from his respective 
state regarding Jenkins-Keogh legis- 
lation. Lists of all members of Con- 
gress favoring the legislation are to 
be sent through the Circuit Chair- 
men to Mr. Tabler, who will be in 
constant contact with Loyd Wright 
and John R. Nicholson, Chairman 
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and Vice Chairman of the American 
Bar Association’s Committee on Re- 
tirement Benefits. 

In those instances in which a Sen- 
ator or Congressman may have in- 
dicated uncertainty or a lack of 
enthusiasm toward a_ retirement 
benefit program similar to the one 
originally introduced by the Jenkins- 
Keogh Bill, each Circuit and State 
Co-Chairman is asked to make a con- 
certed effort to familiarize him 
with the merits of the proposed leg- 
islation, either by direct interviews 
or by encour:ging persuasive mail- 
ings from his constituency. 

Mr. Tabler expressed the hope 
that by the time of the Midyear 
Meeting in Chicago, an accurate tally 
of the new Congress will indicate 
that a majority of both Houses are in 
favor of this program. He cautioned 
that this can be acomplished only if 
the members of the American Bar As- 
sociation begin at once to contact 
the members of Congress from their 
respective districts and seek to pre- 
vail upon them to support this type 
of legislation once it is introduced in 
the 85th Congress. 


Hawaii Junior Bar 
Section Elects Lum 


At the Annual Meeting of the Jun- 
ior Bar Section of the Bar Associa- 
tion of Hawaii, held on Wednesday, 
October 31, at the Supreme Court, 
the following officers were elected 
for 1957: President, Herman Lum; 
Vice President, Donald Ching; Sec- 
retary, Richard Lo; Treasurer, Fred- 
erick Rohlfing; Directors, Daniel 
Case, Daral Conklin and Harry Ta- 
naka, all of Honolulu. 

The Junior Bar Section of Hawaii 
has had an outstanding program for 
1956, under the able leadership of 
C. Frank Damon, Jr., of Honolulu, 
immediate past president. 

The Section published an excellent 
Newsletter, which kept all mem- 
bers informed of all events, commit- 
tee activities, etc., and its well-organ- 
ized committee system undertook a 
number of worthwhile projects. Par- 
ticularly worthy of mention was the 
work of the Program Committee un- 
der Eichi Oki, which included a re- 
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ception given on June 15, honoring 


the eleven attorneys admitted to 
practice in May; a luncheon on Au- 
gust 24 honoring Judge Luther W. 
Youngdahl, Judge of the United 
States District Court for the District 
of Columbia and former Governor 
of Minnesota, who spoke on the 
Lattimore case; a luncheon on Sep- 
tember 19, at which Associate Jus: 
Marumoto, 


tice Masaji the guest 


speaker, reported on the August 
meeting of the American Bar Asso- 
ciation at Dallas, which he had at- 
tended. The Continuing Legal Edu- 
cation Committee, whose Chairman 
was Donald Iwai, presented pro- 
grams on “Problems Confronting the 


Cor- 


Persons 


Attorney in Organizing a 


poration”, “Representing 
Charged with Criminal Offenses Pri 
or to Trial: Arrests, Habeas Corpus, 
Bonds, Arraignment, etc.” and “Di- 
vorce, Separation, Annulment, Prop- 
erty Settlements and Other As- 
spects of Domestic Relations Law”. 
The Public Information Committee, 
chairmanned by Daral Conklin, was, 
among other things, working with 
the Committee of the Senior Bar in 
organizing a Speakers’ Bureau; pub- 
lication of a series of articles on legal 
topics to appear in local newspapers; 
study of legal subjects on radio and 
TV programs with a view to local 
sponsorship; and publicity releases 


Leaders in Association’s 


Successful Membership Campaign 


® Last year’s historic American Bar Association membership campaign was a 
“team” effort in which almost ten thousand lawyers, in practically every city 
and town in the United States, were active participants. 

The Journal’s account of the campaign, published in the August issue, included 


the names or photographs of the state and metropolitan area chairmen whose 
organizations succeeded in reaching or exceeding their new member quotas. As 
of June 30, the number of new member applications received stood at 31,331, At 
the Annual Meeting of the Association in Dallas, in late August, the Membership 
Committee under the chairmanship of Cecil E. Burney, of Corpus Christi, Texas, 
was able to report to the Board of Governors and the House of Delegates that 
the fina! total of new applications had reached 33,290. As of November 7, the As- 
sociation had received 33,647 applications, of whom 30,380 had been elected 


to membership. 


In this issue we are publishing the complete list of local chairmen, by states, 
as furnished to the Journal by the membership campaign office whose jurisdic- 
tions reached or topped their quotas in the campaign. In the list are the 
names of more than 900 lawyers whose voluntary effort contributed much 
to the success of the campaign and made it possible for the Association to achieve 
by far the highest membership mark in its history. 





Alabama 


John E. Adams, Grove Hill 
Henry C. Berry, Selma 

Ed Brogden, Andalusia 

T. Eugene Burts, Jr., Florence 
J. Pelham Ferrell, Phenix City 
Ralph D. Gaines, Jr., Talladega 
Grady W. Hurst, Jr., Chatom 
Jesse A. Keller, Florence 
Richard E. McPhearson, Butler 
Jacob A. Walker, Jr., Opelika 
George F. Wooten, Talladega 


Arizona 
Guy Anderson, Safford 
Jack M. Anderson, Flagstaff 
Thaddeus G. Baker, Yuma 
T. J. Byrne, Prescott 


Frank X. Gordon, Kingman 
Frank X. Gordon, Jr., Kingman 
Bryant W. Jones, Yuma 
Frances M. Long, Safford 
James R. Mallott, Jr., Globe 
Henry C. McQuatters, Flagstaff 
James M. Murphy, Tuscon 
Jack L. Ogg, Prescott 

Robert C. Stubbs, Tucson 
David B. Udall, Tucson 


Arkansas 


Bolivar L. Allen, El Dorado 

Knox B. Kinney, Forrest City 

Stephen A. Matthews, Pine Bluff 

Richard B. McCulloch, Jr., Forrest 
City 

Fred M. Pickens, Jr., Newport 

William I. Prewett, El Dorado 
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to the newspapers on Junior Ba 
activities. 

An unusual feature was a panc| 
discussion, sponsored by the Section, 
relating to the study and practice o| 
law, which was open to any person 
interested in entering the profession, 
including law students. Short talks 
were given on pertinent subjects, al 
ter which a question and answer ses 
sion lasted until late in the eve- 
ning. Topics covered were: “How 
To Study Law and Take Law Ex- 
aminations”’, “Territorial Bar Ex- 
amination Requirements”, ‘Private 
Practice’, “Government Practice”, 
“Hawaii's Rules of Civil Procedure” 
and “Legal Ethics”. 


Louis L. Ramsay, Jr., Pine Bluff 
Marvin D. Thaxton, Newport 


California 


James K. Abercrombie, Visalia 
Irving P. Austin, Compton 
Ardene D. Boller, Arcadia 
Harold B. Cooper, Temple City 
Arch E. Ekdale, San Pedro 
Frank F. Forve, Hawthorne 
Richard J. Gibson, Stockton 

F. F. Gualano, Monterey Park 
Joseph L. Joy, Fresno 

Francis W. Halley, Modesto 
Leo V. Killion, San Rafael 
Forrest E. Macomber, Stockton 
Burnett K. Maxwell, Jr., Paramount 
E. Warren McGuire, San Rafael 
Emery F. Mitchell, Eureka 

Ellis R. Randall, Vallejo 
Clayton O. Rost, Eureka 
Vernon D. Spencer, Inglewood 
Russell P. Taft, Valiejo 


Colorado 


Harper L. Abbot, Pueblo 

Frank D. Allen, Akron 

Duane L. Barnard, Granby 

John M. Boyle, Salida 

Neil L. Carleton, Sterling 

Victor F. Crepeau, Montrose 

Harry F. Claussen, Glenwood Springs 

John R. Clayton, Greeley 

Orrel A. Daniel, Brighton 

Clyde T. Davis, LaJunta 

Williai:: O. DeSouchet, Jr., Alamosa 

Graydon F. Dowis, Sterling 

Edgar Lee Dutcher, Gunnison 

George A. Epperson, Fort Morgan 

Lawrence L. Fenton, Rocky Ford 

William W. Gaunt, Brighton 

Kenneth W. Geddes, Colorado 
Springs 

Ralph B. Harden, Fort Collins 

George A. Holley, Wheat Ridge 

R. M. McCreary, Loveland 

Joseph F. Nigro, Trinidad 

Bernard P. O’Kane, Lakewood 

Harry S. Petersen, Pueblo 
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George J. Petre, Glenwood Springs 

Richard H. Simon, Englewood 

Edwin Humes Stinemeyer, Canon 
it 

YW ilinm R. Stinemeyer, Canon City 

Leonard V. B. Sutton, Denver 

Samuel S. Telep, Greeley 

George E. Trim, Brush 

Warren L. Turner, Grand Junction 

James E. Turre, Englewood 

Charles S. Vigil, Trinidad 

Anthony W. Williams, Grand 
Junction 

Lindsay R. Wingfield, Boulder 

Mack Witty, Salida 

Keith H. Zook, Boulder 


Connecticut 


Robert P. Burns, Torrington 
Philip M. Dwyer, Willimantic 
Harry S. Gaucher, Jr., Willimantic 
Etalo G. Gnutti, Stafford Springs 
Harry H. Lugg, Rockville 

Thomas F. Wall, Torrington 


Delaware 


Arthur D. Betts, Georgetown 
Herman C. Brown, Dover 

Charles F. Daley, Jr., Wilmington 
Walter D. Ford, Wilmington 


Florida 


William A. Foster, West Palm 
Beach 
W. Dayton Logue, Panama City 
Larry G. Smith, Panama City 
Grant E. Wenkstern, Fort Lauderdale 


Georgia 
Marvin A. Allison, Lawrenceville 
Hilliard P. Burt, Albany 
William Butt, Blue Ridge 
William O. Carter, Hartwell 
Claude Christopher, Griffin 
Scott S. Edwards, Jr., Marietta 
Thomas F. Green, Jr., Athens 
Henry J. Heffernan, Augusta 
G. Conley Ingram, Marietta 
Hamilton McWhorter, Lexington 
J. D. Maddox, Rome 
W. W. Mundy, Jr., Cedartown 
A. N. NeSmith, Cochran 
Robert Claude Norman, Augusta 
H. H. Perry, Jr., Albany 
Emory F. Robinson, Gainesville 
Alan F. Rothschild, Columbus 
Robert H. Smalley, Jr., Griffin 
Oscar M. Smith, Rome 
Sidney O. Smith, Jr., Gainesville 
Will Ed Smith, Eastman 
Cubbedge Snow, Macon 
Cubbedge Snow, Jr., Macon 
Albert W. Stubbs, Columbus 
Jones Webb, Lawrenceville 
Glenn T. York, Jr., Cedartown 


Idaho 


Harry Benoit, Twin Falls 

Reed Clements, Lewiston 

Joseph Ray Cox, Jr., Coeur d’Alene 
Paul B. Ennis, Boise 

William F. Gigray, Jr., Caldwell 
William S. Hawkins, Coeur d’Alene 
William S. Holden, Idaho Falls 
Douglas D. Kramer, Twin Falls 
Kent E. Lake, Burley 

Isaac McDougall, Pocatello 

A. H. Nielson, Burley 

James E. Schiller, Nampa 

William M. Smith, Boise 

Elbert A. Stellman, Lewiston 

Grant L. Young, Rigby 


Illinois 


Stephen B. Adsit, Pontiac 
Jacob E. Alschuler, Aurora 


L. Edward Beckmire, Freeport 

John A. Belom, Joliet 

Virgil Bozeman, Moline 

Robert F. Casey, Aurora 

Jewell I. Dilsaver, Mattoon 

Harris D. Fisk, DeKalb 

Horace B. Garman, Decatur 

Norman J. Gundlach, East St. Louis 

Thomas M. Harris, Lincoln 

Ramer B. Holtan, Freeport 

J. Richard Keller, Dixon 

James M. McLaughlin, Sullivan 

William F. Meehling, Marshall 

James R. Parham, East St. Louis 

William N. Paris, Charleston 

Ortheldo A. Peithman, Farmer City 

J. D. Quarant, Elizabethtown 

Theodore C. Rammelkamp, 
Jacksonville 

Benjamin H. Redman, Paris 

Charles J. Ryan, Jacksonville 

John M. Telleen, Rock Island 

Robert W. Themas, Joliet 

Harold F. Trapp, Jr., Lincoln 

Lloyd J. Tyler, Jr., Aurora 


Indiana 


Leon D. Cline, Columbus 

Carl M. Gray, Petersburg 

V. S. McCletlan, Mount Vernon 
Orville W. Nichols, Jr., Knox 
Telford B. Orbison, New Albany 
Dixon W. Prentice, Jeffersonville 
George A. Rinker, Lafeyette 
Zane E. Stohler, Winchester 
William A. Thorne, Elkhart 
William H. Wolf, Greenfield 


lowa 


Glenn B. Beers, Waterloo 

James E. Bromwell, Cedar Rapids 
Erwin L. Buck, Britt 

J. F. Casterline, Tipton 

Bruce R. Clark, Ida Grove 
Thomas M. Collins, Cedar Rapids 
Blythe C. Conn, Burlington 
Louis L. Corcoran, Sibley 

John A. Dailey, Burlington 
Edward E. Eaton, Sidney 
Wendell T. Edson, Storm Lake 
Ben A. Galer, Mount Pleasant 
Daniel J. Gallery, Winterset 
Stephen C. Gerard, Sigourney 

F. Paul Harned, Marengo 

C. G. Henneberg, Rock Rapids 
John J. Henneberry, Eagle Grove 
Roger H. Ivie, Iowa City 

Elton A. Johnston, Corydon 

A. Scott Jordan, Fairfield 
Charles I. Joy, Perry 

Gareld Leming, Hampton 

Donald Louden. Grinnell 

Joseph E. Lynch, Jr., Algona 
Ennis McCall, Newton 

Isadore Meyer, Decorah 

G. A. Milani, Centerville 

John E. Nagle, Davenport 

Peter B. Narey, Spirit Lake 
Richard F. Nazette, Cedar Rapids 
Russell R. Newell, Columbus Junction 
Robert D. Parkin, Fairfield 
Howard M. Remley, Anamosa 
Gerrit L. Rens, Orange City 

C. J. Rosenberger, Muscatine 
Dorothy C. Sauer, Dubucue 
Arthur L. Sheridan, Waukon 

P. J. Siegers, Newton 

Rov K. Stoddard, Jr., Oskaloosa 
William C. Stuart, Chariton 
Charles F. Swisher. Waterloo 
Robert Y. Taylor, Guthrie Center 
E. Marshall Thomas, Dubuque 
Thomas H. Tracey, Manchester 
Emil G. Trott, Iowa City 

J. O. Watson. Jr.. Indianola 
Dudley Weible, Forest City 
Edward S. White, Jr., Carroll 


Membership Campaign Leaders 


C. A. Williams, Jr., Oskaloosa 
Frank F. Wilson, Mount Ayr 
Donald A. Wine, Davenport 

Waldo M. Wissler, Davenport 


Kansas 


Paul L. Aylward, Ellsworth 

Frank C. Baldwin, Concordia 

Richard A. Barber, Lawrence 

James H. Bradley, Olathe 

John M. Bremer, Oberlin 

Forrest W. Brown, Atwood 

Dean L. Gibson, Concordia 

Wesley E. Brown, Hutchinson 

William A. Buckles, Burlington 

W. D. P. Carey, Hutchinson 

Herschel L. Washington, Leoti 

Robert H. Cobean, Wellington 

Floyd H. Coffman, Ottawa 

Vernon F. Coss, Medicine Lodge 

Frank E. Daily, Jr., Coldwater 

Jack E. Dalton, Jetmore 

C. G. Dennis, Sublette 

Max L. Dice, Johnson 

Norbert R. Dreiling, Hays 

Vincent G. Fleming, Larned 

Clayton Flood, Hays 

Spencer A. Gard, Iola 

Eugene T. Hackler, Olathe 

R. L. Hamilton, Beloit 

T. D. Hampson, Fredonia 

E. S. Hampton, Salina 

Tom H. Harkness, Ness City 

Kenneth Harmon, Leavenworth 

George W. Holland, Russell 

Basil W. Kelsey, Ottawa 

A. E. Kramer, Hugoton 

D. B. Lang, Scott City 

Riley W. MacGregor, Medicine 
Lodge 

Robert C. Martindell, Hutchinson 

Jack C. Maxwell, Lawrence 

L. A. MecNalley, Minneapolis 

Malcolm McNaughton, Leavenworth 

John H. Morse, Mound City 

C. Stanley Nelson, Salina 

Don W. Noah, Beloit 

Elvin D. Perkins, Emporia 

Leroy W. Reynolds, Emporia 

Jacob C. Ruppenthal, Russell 

Everett E. Steerman, Emporia 

James E. Taylor, Sharon Springs 

Harry M. Tompkins, Council Grove 

William H. Wagner, Jr., Wakeeney 

Howard Wilson, Jetmore 


Kentucky 


Grannis Bach, Jackson 

Viley O. Blackburn, Somerset 

Victor A. Bradley, Jr., Georgetown 

J. C. Carter, Tompkinsville 

Walter L. Catinna, Hartford 

William G. Craig, Henderson 

William P. Donan, Greenville 

W. H. Dysard, Ashland 

Emmett G. Fields, Whitesburg 

N. Everett Frey, Elkton 

Ernest N. Fulton, Bardstown 

William A. Hamm, London 

M. B. Harlin, Jr., Bowling Green 

Robert A. Hines, Jr., Paducah 

Morton J. Holbrook, Jr., Owensboro 

Alva A. Hollon, Hazard 

J. W. Howard, Prestonsburg 

J. B. Johnson, Harlan 

J. Jerald Johnston, Frankfort 

William A. Lampkin, Jr., 
Brandenburg 

Pierce Lively, Danville 

John K. MacDonald, Jr., Paducah 

Gordon B. Mills, Owensboro 

Maubert R. Mills, Madisonville 

George T. Muehlenkamp, Newport 

John J. O’Hara, Covington 

Wells Overbey, Murray 

Bruce H.. Phillips, Monticello 

Clark Pratt, Hindman 

Carroll M. Redford, Glasgow 
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Colvin B. Rouse, Versailles 
Michael A. Rowady, Winchester 
M. J. See, Louisa 

J. Thaxter Sims, Cynthiana 
Herschell M. Sutton, Corbin 
William O. Ware, Covington 
Lewis A. White, Mount Sterling 
J. E. Wise, Elizabethtown 

R. Pollard White, Hopkinsville 
H. Rupert Wilhoit, Grayson 


Louisiana 


Peter S. Anderson, Leesville 
James M. Barnett, Denham Springs 
J. Charles Burden, Jr., Alexandria 
Francis S. Craig, Mansfield 
James J. Davidson, Jr., Lafayette 
Wollen J. Falgout, Thibodaux 
Jack C. Fruge, Ville Platte 
Delos R. Johnson, Jr., Franklinton 
Stuart S. Kay, DeRidder 
Herschel N. Knight, Jennings 
Jacob S. Landry, New Iberia 
Walter I. Lanier, Thibodaux 
Emile E. Martin, III, Port Sulphur 
Rudolph M. McBride, Port Sulphur 
John J. McKeithen, Columbia 
Ray F. Mestayer, New Iberia 
W. B. Middleton, Jr., Plaquemine 
Roderick L. Miller, Lafayette 
Clement Murphy Moss, Jr., 

Lake Charles 
Julius D. Nesom, Denham Springs 
Walter C. Peters, Jennings 
Vance Plauche, Lake Charles 
J. S. Pickett, Many 
Roland B. Reed, Ville Platte 
Martin S. Sanders, Jr., Olla 
Q. L. Stewart, Natchitoches 
Bascom D. Talley, Jr., Bogulusa 
Arthur C. Watson, Natchitoches 


Maryland 
Eugene M. Childs, Annapolis 
Hal C. B. Clagett, Upper Marlboro 
O. Bowie Duckett, Annapolis 
C. Ferdinand Sybert, Ellicott City 
William H. Geppert, Cumberland 
Benjamin B. Rosenstock, Frederick 
H. Richard Smalkin, Towson 
Michigan 
. W. Baker, Bay City 
Robert T. Bartlow, Adrian 
M. L. Bradbury, Jr., Muskegon 
H. Murray Campbell, Cadillac 
Robert C. Carr, Charlotte 
Leslie P. Fisher, Iron River 
William A. Groening, Jr., Midland 
Benjamin V. Halstead, Petoskey 
Herbert Hertzler, Tawas City 
Kenneth C. Prettie, Hillsdale 
James A. Robb, Howell 


Minnesota 


George L. Angstman, Mora 
Robert M. Baker, Granite Falls 
Robert J. Berens, New Ulm 
Harry E. Burns, St. Cloud 
Douglas W. Cann, Bemidji 
Patrick J. Casey, ‘IH, Litchfield 
Roger Catherwood, Austin 
Clinton C. Crumlett, Lake Benton 
Robert P. Cudd, Dawson 
Charlotte Farrish, Mankato 
Cyrus A. Field, Fergus Falls 
John W. Flynn, Fairmont 
Kelton Gage, Mankato 

Robert B. Gillespie, Cambridge 
Sydney A. Gross, St. Cloud 
William T. Hedeen, Worthington 
Samuel H. Hertogs, Hastings 

J. Robert Hibbs, Blue Earth 


imq 
Milton lL Holst, Red Wing 
William E. Hottinger, LeSueur 
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Kermit F. Hoversten, Austin 

Klein L. Johnson, Forest Lake 

Charles W. Kennedy, Wadena 

Paul G. Kief, Montevideo 

Frank L. King, Long Prairie 

Harold L. Knuisen, Granite Falls 

E. D. McLean, Mankato 

Philip R. Monson, Fergus Fa!!s 

George O. Murray, Preston 

R. N. Nelson, Brackrenridge 

Herbert E. Olson, Bemidji 

Sletten C. Olson, Warren 

Robert S. Parker, Cambridge 

C. Harold Peterson, Willmar 

Ralph H. Peterson, Albert Lea 

C. A. Rolloff, Montevideo 

Warren A. Saetre, Warren 

Mort B. Skewes, Luverne 

I. L. Swanson, Elbow Lake 

H. W. Swenson, Madison 

Rudolph L. Swore, Alexandria 

Jchn F. Thoreen, Stillwater 

Joe G. Thornton, Alexandria 

V. L. Vanstrom, Pine City 

Cedric Williams, Cosmos 

Robert G. Williamson, Gaylord 
Mississippi 

R. Barnett, Jackson 

Robert A. Bonds, Jr., Natchez 

C. Sidney Carlton, Sumner 

Hugh N. Clayton, New Albany 

Henry Mounger, Columbia 

George H. rot Jr., Brookhaven 

Sam H. ig Bs pelo 

Robert H. cFarland, Bay Springs 

Robert L. Netterville, Natchez 

Paul M. Moore, Calhoun City 

Merle Franklin Palmer, Pascagoula 

R. Pearce Phillips, Brookhaven 

James Kenneth Riley, Monticello 

M. M. Roberts, Hattiesburg 

Sidney T. Roebuck, Newton 

Everette G. Truly, Jr., Natchez 

Oscar B. Townsend, Indianola 


Montana 


William L. Baillie, Great Falls 
John J. Burke, Jr., Helena 
William H. Coldiron, Butte 
William J. Kelly, Butte 

J. B. C. Knight, Anaconda 
Daniel J. Korn, Kalispell 

J. H. Morrow, Jr., Bozeman 
Fredric D. Moulton, Billings 
Otis L. Packwood, Billings 
Weymouth D. Symmes, Lewistown 
John H. Weaver, Great Falls 


Missouri 
Newton R. Bradley, Lexington 
Earl T. Crawford, Sedalia 
James A. Finch, Tr. Cape Girardeau 
Albert M. Spradling, Jr., 
Cape Girardeau 


Nebraska 


Charles F. Adams, Aurora 

Fred T. Hanson, McCook 

Daniel D. Jewell, Norfolk 

Robert L. Mills, Osceola 

Kenneth M. Olds, Wayne 

Byron W. Reed, Columbus 

Donald F. Sampson, Central City 
Stanley R. Scott, McCook 

Norris G. Leamer, South Sioux City 


New Hampshire 


Donald Robert Bryant, Dover 
James J. Burns, Berlin 
Francis P. Edes, Woodsville 
Francis F. Faulkner, Keene 
George R. Hanna, Keene 
William F. Harrington, Jr., 
Portsmouth 
James J. Kalled, Wolfeboro 
William Lehnert, Groveton 


Robert A. Shaines, Portsmouth 
Charles H. Toll, Jr., Concord 

Stephen O. Wallace, Rochester 
John J. Zimmerman, Concord 


New York 


L. William Argetsinger, Jr., 
Watkins Glen 
John J. Bennett, Glens Falls 
Albert Berkowitz, Granville 
Morgan F. Bisselle, New Hartford 
Oscar J. Brown, Syracuse 
Luke A. Burns, Jr., Watertown 
James W. Coleman, Norwich 
Liston F. Coon, Watkins Glen 
Hayden H. Dadd, Attica 
John F. Daly, Herkimer 
William J. Darch, Batavia 
Robert H. Ecker, Schoharie 
Austin W. Erwin, Geneseo 
Eugene C. Gerhart, Binghamton 
Emlyn I. Griffith, Rome 
Edward B. Hall, Oneida 
Ward M. Hopkins, Cuba 
James P. Howlihan, Schenectady 
Moses G. Hubbard, Jr., Utica 
Chandler S. Knight, Amsterdam 
Albert L. Lawrence, Herkimer 
Edward J. Lee, Norwich 
Curtis L. Lyman, Albion 
John J. Lyons, Binghamton 
Sharon J. Mauhs, Cobleskill 
Arthur F. McGettigan, Batavia 
G. P. McPhillips, Glens Falls 
Charles D. Newton, Geneseo 
John J. Randazzo, Jr., Amsterdam 
Joe Schapiro, Hamilton 
Hyman W. Sevits, Schenectady 
Charles G. Signor, Albion 
William C. Trench, Syracuse 
Robert P. Wylie, Whitehall 


New Mexico 


James L. Bruin, Roswell 

Harl D. Byrd, Los Alamos 
Peter Gallagher, Albuquerque 
J. Norman Hodges, Lordsburg 
James T. Jennings, Roswell 
Owen B. Marron, Albuquerque 
M. E. Noble, Las Vegas 

LaFel E. Oman, Las Cruces 
Richard A. Stanley, Alamogordo 
Charles M. Tansey, Jr., Farmington 
J. R. Wrinkle, Silver City 


North Carolina 


Henry London Anderson, Fayetteville 
James D. Carr, Wilmington 
Howard H. Hubbard, Clinton 
William G. Mitchell, 

North Wilkesboro 
Wallace C. Murchison, Wilmington 
W. T. Shuford, Salisbury 
Archie L. Smith, Asheboro 
H. L. Stevens, Jr., Warsaw 
J. Oscar Tally, Fayetteville 
James R. Todd, Jr., Lenoir 


North Dakota 


Paul L. Agneberg, Cando 
John A. Amundson, Bowman 
Bruce B. Bair, Jr., Mandan 
Thomas D. Butler, Cavalier 
James A. Clement, Hettinger 
Charles D. Cooley, Mandan 
Charles S. Ego, Lisbon 

John Hjellum, Jamestown 
Clifford Jansonius, Bismarck 
Frank F. Jestrab, Williston 
Vernon M. Johnson, Wahpeton 
Ward M. Kirby, Dickinson 
Robert H. Lundberg, Bismarck 
John C. McClintock, Rugby 
Joseph C. McIntee, Towner 
Herbert L. Meschke, Minot 
Robert Q. Price, Langdon 
Kenneth G. Pringle, Minot 
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yd B. Sperry, Golden Valley 
novan K. Stetson, Lisbon 
ius S. Wooledge, Minot 
Ohio 
John D. Andrews, Hamilton 
W. V. Archer, Caldwell 
Forrest H. Bacon, Upper Sanduskey 
Paul A. Baden, Hamilton 
Charles P. Baker, Jr., Painesville 
Fred G. Behrens, Napoleon 
R. E. Boller, Jr., Sidney 
Calvin W. Bristley, Jr., Fremont 
Philip D. Brumbaugh, Greenville 
George F. Burkhart, Woodsfield 
John P. Case, Washington 
Court House 
A. L. Chatfield, McArthur 
Andrew W. Cherney, Hamilton 
Harold E. Christman, Sidney 
William L. Coleman, Marysville 
Robert G. Day, Warren 
Thomas S. DeLay, Jackson 
W. Kirk DeSelm, Cambridge 
Forrest E. Ely, Batavia 
Samuel B. Erskine, Athens 
V. W. Filiatrault, Ravenna 
Charles R. Finney, Xenia 
C. A. Fisher, New Philadelphia 
Clifford D. Fleming, Marietta 
George L. Forrest, Tiffin 
M. H. Francis, Steubenville 
James W. Frey, Warren 
Robert E. Fuller, Findlay 
Roy E. Gabbert, West Union 
Eugene A. Hahne, Hillsboro 
James D. Hapner, Hillsboro 
William M. Harrelson, Troy 
George E. Haupt, Marietta 
C. Kenneth Henry, St. Clairsville 
Ralph A. Hill, Batavia 
Henry W. Houston, Urbana 
Harold E. Hunt, Coshocton 
D. Harland Jackman, London 
Leo W. Kenny, Fremont 
William A. Lavelle, Athens 
Charles W. Lynch, Woodsfield 
Charters D. Maple, Lebanon 
Vernon L. Marchal, Greenville 
Paul J. Mikus, Lorain 
Robert S. Miller, Troy 
William A. Miller, Xenia 
Edgar A. Moorehead, Cambridge 
John B. Morton, Jr., Port Clinton 
Charles A. Naus, Upper Sandusky 
John M. Oswald, Lebanon 
Robert G. Payne, Findlay 
Richard W. Penn, Circleville 
Frederick D. Puckett, Delaware 
George S. Raup, Springfield 
Harry B. Reese, Wellston 
Carlos M. Riecker, McConnellsville 
Judson C. Schuler, Millersburg 
George A. Schwer, Springfield 
C. C. Sedgwick, Bellaire 
Roger F. Small, Jr., Defiance 
Thomas B. Stahl, Freemont 
William M. Summers, Marietta 
Robert W. Sweet, Painesville 
Webb D. Tomb, Tiffin 
Karl H. Weaner, Jr., Defiance 
Archie H. West, Elyria 
Adair C. Wilbur, Port Clinton 
Fred R. Wickham, Delaware 
Marlowe A. Witt, Napoleon 
Vernon L. Young, West Union 
Waldo E. Young, Eaton 


Oklahoma 


Everett M. Arney, Clinton 

W. J. Arnote, McAlester 
Robert L. Bailey, Norman 
George Bingaman, Purcell 
William R. Burkett, Woodward 
John Butler, Fairview 

William E. Bishop, Seminole 
C. D. Cund, Duncan 


Roy Frye, Sallisaw 

Harold T. Garvin, Duncan 

Earl Q. Gray, Ardmore 
William S. Hamilton, Pawhuska 
M. A. Holcomb, Buffalo 

Walter Hubbell, Walters 
William H. Laden, McAlester 
Henry H. Montgomery, Purcell 
Tom H. Morford, Cherokee 
Shockley T. Shoemake, Pawhuska 
Charles Sims, Seminole 

Paul W. Updegraff, Norman 
Harley E. Venters, Ardmore 


Oregon 


Richard C. Beesley, Klamath Falls 
Carl M. Brophy, Medford 

T. Leland Brown, The Dalles 
Windsor Calkins, Eugene 

Robert Guy Davis, Roseburg 
Donald F. Dunn, The Dalles 

Otto J. Frohmayer, Medford 
James K. Gardner, Hillsboro 

Paul E. Geddes, Roseburg 

Vernon D. Gleaves, Eugene 

James O. Goodwin, Oregon City 
A. S. Grant, Baker 

John S. Horton, Baker 

Karl T. Huston, Corvallis 

Glenn R. Jack, Oregon City 

John F. Kilkenny, Pendleton 
Francis E. Marsh, McMinnville 
Richard B. Maxwell, Klamath Falls 
Warren A. McMinimee, Tillamook 
John N. Mohr, Hood River 

Duane Clay Morrow, Pendleton 
Robert G. Ringo, Corvallis 
Willard C. Schwenn, Hillsboro 
Rollin Burnett Wood, McMinnville 
Anthony Yturri, Ontaric 


Pennsylvania 


Eugene E. Anderson, Sharon 
Emanuel A. Cassimatis, York 
Yolanda G. Barco, Meadville 
William H. Bayer, Lehighton 

J. Campbell Brandon, Butler 

W. Hensel Brown, Lancaster 
William J. Davis, Towanda 

John M. Eakin, Mechanicsburg 
Thomas A. Ehrgood, Lebanon 
Ralph F. Fisher, York 

E. J. Giuliani, Williamsport 
Samuel Clifford Holland, Jr., Beaver 
Andrew Hourigan, Jr., Wilkes-Barre 
Joseph H. Jones, Pottsville 

Cletus C. Kilker, Pottsville 
George C. Laub, Easton 

Thomas E. Mack, Wilkes-Barre 
Fremont J. McKenrick, Ebensburg 
Malcolm Muir, Williamsport 
Frank S. Poswistilo, Easton 
George M. Spence, Johnstown 
Roger A. Woltjen, Milford 


Rhode Island 


Henry J. Blais, Jr., Pawtucket 
Thomas J. Capalbo, Westerly 
Scott K. Keefer, Woonsocket 
Archibald B. Kenyon, Jr., Providence 
Louis J. Perez, Pawtucket 
Richard B. Sheffield, Newport 
Arthur J. Sullivan, Newport 
Jordan Tanenbaum, Pawtucket 
Nickerson H. Taylor, Woonsocket 
Raymond Anthony Thomas, 
Providence 
James D. Thornton, Jr., Westerly 


South Carolina 


Henry Busbee, Aiken 

Thomas B. Byrant, Jr., Orangeburg 
John P. Gardner, Darlington 

R. B. Herbert, Jr., Columbia 
Thomas Howell, Walterboro 
Francis C. Jones, Lexington 
Hubert E. Long, Leesville 


Membership Campaign Leaders 


H. E. McCaskill, Conway 
Richard A. Palmer, Florence 
Marion L. Powell, Aiken 
Earle M. Rice, Anderson 
Hugo S. Sims, Jr., Orangeburg 
Calhoun Thomas, Beaufort 
Wesley M. Walker, Greenville 
William L. Watkins, Anderson 
Philip Wilmeth, Hartsville 
William M. Wilson, Camden 
C. Thomas Wyche, Greenville 


South Dakota 


Louis K. Freiberg, Rapid City 
Leslie R. Hersrud, Lemmon 
Irving A. Hinderaker, Watertown 
Newell E. Krause, Lemmon 
John William Larson, Kennebec 
Daniel K. Loucks, Watertown 
Kelton S. Lynn, Rapid City 
Merrill Q. Sharpe, Kennebec 
Leo A. Temmey, Huron 
Ellsworth F. Wilkinson, DeSmet 


Tennessee 


B. J. Boyd, Ashland City 

Joe N. Cocke, Somerville 

J. Howard Collett, Maynardville 

Wirt Courtney, Jr., Franklin 

J. Dudley Culvahouse, Decatur 
James D. Estep, Jr., Tazeville 

Wade H. Farmer, Pikeville 

D. D. Humphreys, Jr., Hohenwaid 
Harlan W. Martin, Jackson 

Samuel J. Milligan, Greenville 
Richard Laken Mitchell II, Cookev:tte 
D. Scott Porch, Jr., Waverly 

Robert H. Roberts, Byrdstown 

Ewing Edward Smith, MurfreesLure 
Howard G. Swafford, South Pittsburg 
J. M. Underwood, Clinton 

Joe C. Washington, Jr., Athens 
Frank W. Wilson, Oak Ridge 


Texas 


Earle P. Adams, Crockett 

W. J. Alexander, Caldwell 
Clyde E. Barnes, Jasper 
Shelby H. Blaydes, Fort Stockton 
Houghton Brownlee, Jr., Burnet 
A. L. Burford, Texarkana 
Warren Burnett, Odessa 

John L. Camp, Bay City 
Edward M. Cape, San Marcos 
Ralph W. Caton, Stanton 

Paul H. Cauthen, Jr., Trinity 
Rotert S. Crawford, Crystal City 
Thomas H. Crofts, Terrell 
Garnett S. Davis, Kingsville 
Clarence J. Eden, Breckenridge 
George Finley, Kermit 

Tharles C. Frazier, Fort Worth 
Pitser H. Garrison, Lufkin 
Philip A. Gates, Columbus 
Robert D. Grisham, Abilene 
Rupert P. Hall, Sinton 

J. V. Hammett, Lampasas 

John M. Hayre, Sanderson 

W. Clyde Hull, Pittsburgh 
Leslie Humphrey, Wichita Falls 
Frank W. Hustmyre, Orange 
Wayne Justice, Athens 

Bert A. Kirk, Jr., Cuero 
Charles F. Koehne, Jr., Waco 
Jim C. Langdon, McCamey 
Howard M. Lemmons, Ozona 
William I. Lofland, Rockwail 
Miles L. Moss, La Grange 

J. D. Pickett, Palestine 
Bradford Pickett, Liberty 

Max E. Ramsey, Andrews 
Morris H. Raney, Van Horn 

C. Cullen Smith, Waco 

Ken G. Spencer, Crane 

P. G. Stanford, Plains 

Boyet Stevens, Daingerfield 
Rex E. Sullivan, Jr., Quanah 
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Membership Campaign Leaders 


Jack Tidwell, Dawson 
R. T. Wilkinsen, Mount Vernon 
Gordon Y. Wynne, Wills Point 


Uiah 
D. A. Frandsen, Price 
Robert C. Gibson, Moab 
Daniel C. Keller, Price 
Carvel Mattsson, Richfield 
A. Reed Reynolds, Moab 
John T. Vernieu, Richfield 


Vermont 


Franklin S. Billings, Jr., Woodstock 
John H. Downs, St. Johnsbury 
Ralph A. Foote, Middlebury 
Stephen H. Gilman, Bennington 
Philip H. Hoff, Burlington 
James S, Holden, Bennington 
John G. Kristensen, Brattleboro 
Bernard Lisman, Burlington 
James L. Oakes, Brattleboro 
Harold I. O’Brien, Rutland 
Clifton G. Parker, Morrisville 
Andrew G. Pepin, Newport 
Peter P. Plante, 

White River Junction 
Wynn Underwood, Middlebury 
Leonard F. Wing, Jr., Rutland 

Virginia 

George S. Aldhizer, II, Harrisonburg 
Edgar Bacon, Jonesville 
Joseph A. Billingsley, Jr., 

King George Courthouse 
Martin P. Burks, Roanoke 
Archibald A. Campbell, Wytheville 
Henry C. Clark, Harrisonburg 
Garland Clarke, Lively 
Joseph Nelson Cridlin, Jonesville 
T. Stokeley Coleman, Spotsylvania 
Ernest P. Gates, Chesterfield 
Joseph B. Geyer, Chase City 
Joseph S. Gillespie, Tazewell 
Howard C. Gilmer, Pulaski 
Fred B. Greear, Norton 
R. Crockett Gwyn, Jr., Marion 
James W. Harman, Jr., Tazewell 
Nathan B. Hutcherson, Jr., 

Rocky Mount 


Bar Activities 

(Continued from page 81) 
statements in the book were false 
and “A reflection upon our courts 
and an insult to our people. ... The 
people of the South respect the Con- 
stitution of the United States. Here- 
tofore they have regarded the Su- 
preme Court as its defender. Now 
they ask themselves—must they be 
loyal to the Constitution or to the 
Court? They cannot do both.” He 
declared that “In the segregation de- 
cision, the Court did not interpret 
the Constitution; it really amended 
the Constitution.” 


Benjamin T. Kinsey, Jr., Petersburg 
H. Jefferson Kiser, Wise 

William W. Koontz, Alexandria 
Henry Clinton Mackall, Fairfax 
Edwin B. Meade, Danville 
Benjamin M. Richardson, Roanoke 
James H. Simmonds, Arlington 
Harry D. Sizemore, Jr., Arlington 
Hiram A. Street, Grundy 

George R. C. Stuart, Abingdon 
William A. Stuart, Abingdon 
William H. Woodward, Bristol 


Washington 
John E. Close, Aberdeen 
Clifton W. Collins, Ephrata 
Robert A. Comfort, Walla Walla 
Cleary S. Cone, Ellensburg 
Harrison K. Dano, Ellensburg 
John Gavin, Yakima 
Warren Gilbert, Jr., Mount Vernon 
Ambrose Clemens Grady, 
Port Townsend 
James B. Hovis, Yakima 
Ernest Miller Ingram, Aberdeen 
Leonard F. Jansen, Ritzville 
Alfred McBee, Mount Vernon 
Edward H. McKinlay, Pasco 
W. L. Minnick, Walla Walla 
Tyler C. Moffett, Port Angeles 
Ronald Moore, Kelso 
Charles R. Olson, Bellingham 
Joseph T. Pemberton, Bellingham 
Wayne D. Purcell, Longview 
Milton P. Sackmann, Ritzville 
C. Orno Shoemaker, Clarkston 
James F. Wickwire, Ephrata 
West Virginia 
Walter F. Ball, New Martinsville 
Jack W. Beddow, Logan 
John N. Charnock, Sr., Charleston 
Fred L. Davis, Parkersburg 
Stanley C. Higgins, Jr., Fayetteville 
Benjamin R. Honecker, Wheeling 
William L. Jacobs, Parkersburg 
G. Berk Lynch, Beckley 
William V. McNemar, Jr., Pineville 
Harry E. Moats, Harrisville 
George H. Seibert, Jr., Wheeling 


Mr. Byrnes concluded by saying: 
“The white people of the South are 
not an alien people. They are loyal 
Americans. Though they have fre- 
quently differed with Democratic 
and Republican Administrations on 
domestic issues, they have whole- 
heartedly supported all administra- 
tions in the field of foreign affairs. 
In four wars they have proved their 
loyalty and their valor. Now they 
appeal to you and others like you 
for understanding as they ask divine 
fearful 


guidance in solving this 


problem.” 
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Lee S. Iverstein, Charleston 
Rupert A. Sinsel, Clarksburg 
Robert M. Steptoe, Martinsburg 
W. Mote Thompson, Jr., Clarksburg 
Warren A. Thornhill, Beckley 
Charles A. Tutwiler, Welch 
Earl M. Vickers, Montgomery 
William G. Wilson, Logan 
Wisconsin 
Philip G. Arneson, LaCrosse 
Anna O. Blum, Monroe 
Franz W. Brand, Monroe 
L. J. Brunner, Shawano 
Thomas J. Curran, Mauston 
Arthur DeBardeleben, Park Falls 
Frank X. Didier, Port Washington 
Joseph D. Donohue, Fond du Lac 
William Harold Freytag, Elkhorn 
Harold M. Langer, Baraboo 
Edwin Larkin, Eau Claire 
George J. Larkin, Dodgeville 
Thomas O’Meara, Jr., West Pend 
Oscar J. Schmiege, Appleton 
John Martin Spindler, Manitowoc 
J. S. Sprowls, Superior 
Harold E. Stafford, Chippewa Falls 
Judson W. Staplekamp, Kenosha 
Wyoming 
Vernon G. Bentley, Laramie 
Joe Cavalli, Thermopolis 
Clarence W. Cook, Evanston 
Ross D. Copenhaver, Powell 
Joseph Garst, Douglas 
John W. Gee, Casper 
George F. Guy, Cheyenne 
Frank E. Hays, Lander 
Robert E. Holdstedt, Sheridan 
Charles R. Holland, Rock Springs 
Gilbert E. Hyatt, Hyattsville 
John P. Ilsley, Gillette 
Eph. U. Johnson, Rawlins 
Chester S. Jones, Newcastle 
William R. Jones, Wheatland 
Alger W. Lonabaugh, Sheridan 
Robert Stanley Lowe, Rawlins 
R. Lauren Moran, Riverton 
Robert J. Murphy, Casper 
George P. Sawyer, Torrington 
Oliver William Steadman, Cody 


Bread-and-Butter Materials 


Law Office Management. Philip S. 
Habermann’s article on “Law Office 
Management”, which appeared in 
the June, 1956, issue of The Wiscon- 
sin Bar Bulletin and was condensed 
in the August, 1956, issue of the 
Journal, has been reprinted as the 
American Bar Foundation’s Repro- 
duction Series No. 1, at 50 cents a 
copy. Order from the Cromwell Li 
Foundation, 
1155 East 60th Street, Chicago 37, 
Illinois. 


brary, American Bar 
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| Practicing Lawyer's guide to the 


current LAW MAGAZINES 





Arthur John Keeffe * Editor-in-Charge 


Pracrican LAWYER:. - This 
department has been most negligent 
in not calling to the attention of the 
profession a little magazine pub- 
The American Law Insti- 
The Practical Lawyer. 
It came into being in January, 1955, 


lished by 
tute, called 
as the brain child of George Wha 
ton Pepper and Harrison Tweed, 
under the direction of Paul A. Wol- 
kin as editor assisted by an editorial 
board under the chairmanship of 
John E. Mulder, the 
Continuing Legal Education Com- 
mittee of The American Law Insti- 


and also by 


tute collaborating with the Ameri- 
Bar This 
\ssociation bask in_ its 


can Association. lets our 
reflected 
glory. 

To 


either 


that 
Harry 


me almost everything 


Senator Pepper or 
Tweed has ever said or done has a 
The 
Practical Lawyer the Senator had 


superb touch. In dedicating 


this to say about it: 


Somebody, with a flair for sarcasm, 
has defined a jurist as a man famil 
iar with the laws of all countries but 
his own. If 
truth in this definition, it 
the student of foreign law is apt to 
conceive of it as a field for 
tual rather than as 
of principles and rules for the guid- 
ance and control of everyday life. On 
the other hand, the lawyer in active 
practice knows that the law is some- 
thing to do as well as to know. He is a 
fortunate man if he can maintain a 
just balance between these two aspects 
of his profession. The practitioner 
whose chief interest is in the library 
is at as great a disadvantage as his 
brother who thinks entirely in terms 
of the mechanics of the law 


there is an element olf 


is because 


intellec 


exercise a body 


and de 


done so and turned out 
educational instrument of 


pends more upon his familiarity with 
judges, jurors and clerks of courts 
than upon his own grasp of legal prin- 
ciples. 

This distinction between the Why 
and the How is in need of emphasis 
and illustration because some of its 
implications are less than obvious. 

... It is with a to continual 
emphasis on the importance of the 
How that the Committee on Continu 
ing Education of the 


Institute collaborating with the Amer- 


view 


American Law 
has determined 
to publish a periodical devoted to the 
practical aspects of the lawyer's daily 
work (page 11, Vol. 1, No. 1, January, 
1955). 


That 


ican Bar Association 


The Practicai Lawyer has 


to be “an 
real val- 
ue” as Senator Pepper so confidently 
predicted, is evident from the fol- 
lowing selected articles: 


“Informal Procedure Before the Na- 
tional Labor Board” by Ruth Weyand 
and Norma Zarky, two Washington, 
D. C., lawyers (Vol. 1, No. 1, January, 
1955, pages 31-52). 

“Avoiding Antitrust Problems’ by 
John G. Buchanan, ]r., of the Pitts- 
burgh Bar (Vol. 1, No. 2, 
1955, pages 24-32). 

“Tax Divorce” by Jo 
seph H. Murphy, of the Syracuse Bar 
(Vol. 1, No. 3, March, 1955, pages 
67-73). 

“Arrangements under Chapter 11 of 
the Bankruptcy Act” by W. Randolph 
Montgomery, of the New York Bar 
(Vol. 1, No. 4, April, 1955, 
11-19). 

“Bookkeeping for the Small Law Of- 
fice” by Paul A. Wolkin, the editor, 
of the Philadelphia Bar (Vol. 1, No. 4 
April, 1955, pages 56-80). 

“A Law Office Svst'm” by Arch M 
Cantrall, of the Clarksburg, West Vir 
ginia Bar, in collaboration with his 


February. 


Problems in 


pages 


firm's bookkeeper, Miss Jaquelyn H 
Forlines, in five parts (Vol. 1, No. 5, 
May, 1955, pages 13-29; Vol. 1, No. 6, 
October, 1955, pages 27-38; Vol. 1, 
No. 7, November, 1955, pages 30-43; 
Vol. 2, No. 3, March, 1956, pages 59- 
73; and Vol. 2, No. 4, April, 1956, 
pages 62-73). 

“Drafting the Book Publishing Con- 
tract” by Allen D. Choka, of the Chi- 
Bar (Vol. 1, No. 5, May, 1955, 
pages 64-78). 

“The Trial Brief’ by Charles W. 
Joiner, of the Michigan Bar (Vol. 1, 
No. 6, 


cago 


5 


October, 1955, pages 53-62). 
“Taxation of Farmers: Accounting 
Methods, Records and Returns” by 
Harry M. Halstead, of the Los An 
geles Bar (Vol. 1, No. 7, November, 
1955, pages 57-75). 

“Shopping Center Leases” by Walter 
H. Brummund, of the Wisconsin Bar 
(Vol. 1, No. 8, December, 1955, pages 
66-71). 

“Atomic Bibliography” sup 
plied by the Los Angeles County Law 
Library Staff (Vol. 2, No. 1, Janu 


ary, 1956, pages 82-86). 


Energy 


“Reclamation Proceedings” by John 
E. Mulder, of the Philadelphia Bar 
(Vol. 2, No. 2, February, 1956, pages 
39-52 and Vol. 2, No. 3, March, 1956, 
pages 49-58). 

“Income Tax Problems in the Year 

of Death” by C. Walter Randall, Jr., 

and Edward M. David, of the Philadel- 
phia Bar (Vol. 2, No. 2, February, 

1955, pages 13-22) . 

“The Modern Oil and Gas Lease” by 

George L. Verity, of the Oklahoma 

Bar (Vol. 2, No. 3, March, 1956, pages 

27-48) . 

“Removal of Civil Actions to the Fed- 

eral Courts” by Herbert Burstein, of 

the New York Bar (Vol. 2, No. 4, 

April, 1956, pages 49-61). 

The above gives you a sample of 
the kind of thing that one finds in 
The Practical Lawye1 which 
it is evident that Senator Pepper's 


from 


prediction has come true. 

The part that Tweed played in 
the birth of The Practical Lawyer 
is best told by himself: 


christener. ... I 
wrote a Harvard Law Review article 
entitled “Death and Taxes Are Cer- 
tain but What of Domicile?” A great 
many people congratulated me on the 
title but very few commented favor- 
ably on the article itself. So it is 
probably just as well that I should 
leave the contents of this magazine 
to the editors, in whom we all have 
complete confidence. 


I am its once 
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DEWBERRY ANELT ING CO. 


807 SO. 20th ST., BIRMINGHAM 5,ALABAMA 





GENEALOGICAL RESEARCH 
Missing persons, family histories, ancestry. 
Court and Government records searched, in- 
cluding land records, census returns, pensions, 
military service records, etc. Highest refer- 
ences. Ethics of American Bar Association fol- 
lowed. Contact: 


THELMA K. FRAZEE 
1911 ‘‘'R'’ Street N.W. Washington 9, D.C. 











But to get back to the name. I am 
first of all a fisherman so, thinking 
of Izaac Walton, my predilection was 
for “The Compleat Lawyer.” But that 
seemed to expect too much of the 
magazine and to be asking too much 
of the Bar generally. Then, being 
something of a sailorman, I remem- 
bered “The Practical Navigator” 
which, a century and a half ago, gave 
the men of the sea badly needed help 
in navigation. It was published in 
1802, the year before Chief Justice 
John Marshall handed down the deci- 
sion in Marbury vy. Madison, Its au- 
thor, Nathaniel Bowditch, was a Salem 
boy' who learned his navigation the 
hard way as supercargo on the clipper 
ships. The book was based entirely on 
his practical experience and was ad- 
dressed to practical mariners. Prob- 
ably every ship in the United States 
Navy and almost all in the Merchant 
Marine has a copy of “The Practical 
Navigator” in the locker. We hope 
that “The Practical Lawyer” will be 
on every practicing lawyer’s shelf to- 
morrow and for at least a hundred and 
fifty years. [Vol. 1, No. 2, February. 
1955, page 11). 

Although it hurts me, as an egg- 
head, I agree with Tweed and with 
Loyd Wright who makes the point 
that with “new fields of the law” op- 
ening before us, “The modern law- 
yer must be a student of modern 
legal history” and that “is why The 
Practical Lawyer has come into be- 
ing” (Vol. 1, No. 3, March, 1955, 
page 13). 

An_ invaluable 
Practical Lawyer 
endar” 


feature of The 
is the “CLE Cal- 
that lists legal symposia by 


date, place, subject and sponsor. In 
the Director of the Con- 
tinuing Legal Education program of 


addition, 





nei: ence anata 


LEGAL CHARM BRACELET 

Custom made for the legal profession! 12 
charms, accurately designed, include moving 
Scales of Justice, a jury selector that really 
turns, court house, witness chair, jury box, 
Bible, gavel, steno machine, notary seal, 
judge's bench and chair. Plus the inevitable 
brief case. Cute 'n clever in Hamilton Gold. 


FOR EVERY LAWYER'S LADY... OR LADY LAWYER! 


Send check or m. o. $49 g postpaid 
Satisfaction Guaranteed fed. tax incl. 


PERSONALIZED GIFTS COMPANY 
DEPT. AB-1, 160 FIFTH AVE. = NEW YORK 10, NW. Y. 





the American Law Institute, John 
E. Mulder, writes a column in each 
issue discussing the various pro- 
grams held by _ bar 
law schools and various 


associations, 
sponsors 
throughout the country. 

The May, 1956, 
Practical Lawyer was the thirteenth 
issue of this still relatively new legal 


issue of The 


magazine. In this short span The 
Practical Lawyer has acquired over 
sixteen thousand readers among 
practicing lawyers and the largest 
paid subscription list of any legal 
journal except the AMERICAN Bar 
ASSOCIATION JOURNAL. 

To appreciate what an accom- 
plishment this is, compare this cir- 
culation with the following law re- 
views selected at random from the 
1956 Directory of N. W. Ayer and 
Son, of Philadelphia: 

American Bar Association 

Journal 53,992 

Harvard 7,500 

Columbia 2,964 

Texas 2,700 

Cornell 2,300 

Oregon 2,218 

Michigan 2,179 

Northwestern 1,700 

George Washington 1,700 

Pennsylvania 1,650 

Virginia 1,650 

California 1,130 

North Carolina 1,000 

Duke (Law and Contemporary 

Problems) 958 

Southern California 935 

Journal of Air Law 825 

(The figure for the JouRNat, of 
course, has increased considerably 
since the Ayer figures were compiled. 
The JourNav’s net paid circulation 
as of June 30, 1956, was 67,281, and, 
on December 31, 
000.) 


Such rapid growth prompts the 


was well over 80,- 
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” 


question of “why?” The answer lies 
in the purpose of the magazine and 
in its fulfillment. The Practical Law- 
yer meets the need of the general 
practitioner for current information 
on the latest professional techniques 
for the better 


and for the more efficient operation 


service of the client 
of the law office. Its articles deal 
with daily problems of practice, tell- 
ing how to meet and solve those 
problems, whether they include a 
phase of trial work, the drafting of 

particular type of agreement, o1 
the handling of a tax fraud case. 
For the law office they deal with 
such matters as maintenance of rec- 
ords, bookkeeping and accounting 
problems, and the form of a law 
partnership agreement. Included in 
the articles are graphic illustrations, 
forms, summary check lists and ref- 
erences. 

Here, for the first time is a 
lawyer's periodical whose concern 
is not solely theory, which is so ably 
covered by law reviews, but prac- 
tice. If an analogy may be drawn, 
The Practical Lawyer is doing for 
the legal profession what the Jour- 
nal of the American Medical Associ- 
ation has been doing for the medi- 
cal profession. 

The success of The Practical Law- 
yer is now making possible a reduc- 
tion in subscription rates for long 
term subscriptions. The members 
of the Bar will soon be offered a 
three-year subscription at $15.00. 
One year subscriptions at $6.00 will 
still continue and single issues can 
be had for $1.25. Apparently, you 
write 1601 Edison Highway, Balti- 
more 13, Maryland, the publication 
office, for subscriptions and The 
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CK IN STOCK! Republished in fine New Edition: 


WOE UNTO YOU, LAWYERS! 


By FRED RODELL, Professor of Law, Yale 
University. Introduction by Jerome Frank 
A slashing book’ (New York Herald Tribune). 
mpossible to put it down'’ (Washington Post). 
Took a tot of courage’’ (Thurman Arnold). *‘Ex- 
ting’ (New York Law Review). $3.50 
PAGEANT PRESS, Inc., 130 W. 42nd St., New York 36 











\merican Law Institute, 133 S. 36th 
St., Philadelphia, Pennsylvania, con- 
cerning editorial content. 

If I have one adverse criticism ol 
this pamphlet published by and for 
those engaged in “trade”, it is the 
failure to list in each issue the many 
invaluable monographs published 
from time to time by the American 
Law Institute. In the February, 
1955, issue in introducing Tweed’s 
piece the editor does tell us that 
“Lifetime and Testamentary Estate 
Planning”, the monograph Tweed 
did with his partner, Bill Parsons, 
had then sold “over 13,000 copies”. 
And in the March, 1955, issue there 
is a cover advertisement for ‘Price 
Discrimination and Related Prob- 
lems under the Robinson-Patman 
Act” by Cyrus Austin, of the New 
York Bar. In the opinion of a great 
many of us, these two monographs 
remain to this day the best that the 
profession has to guide it in those 
fields. There ought to be a regular 
list published in each number item- 
izing all the A.L.I. monographs, 
giving the price and telling a fel- 
low where The American Law Insti- 
tute can be found. The Institute is 
not so devoted 
Tweed 


well-known as _ its 
and 
Senator Pepper found out when 


members believe—as 
they were obliged to move the mem- 
bership of Dean Acheson, the prin- 
cipal speaker, at the annual meet- 
ing in Washington, D. C., this May. 
It is well they did as the speech of 
Mr. 
days as a law clerk for Brandeis, 
was the wittiest, the most delightful 


Acheson, reminiscing of his 


and charming one has ever heard. 


Uranium LAW: A little late, I 
want to comment on the outstand- 
ing issue that the Rocky Mountain 
Law Review of the University of 


Colorado published on uranium 
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law. (Vol. 27, No. 4, June, 1955; 
price $1.50 per copy; address: 1200 
University Avenue, Boulder, Colo- 
rado). Lawyers that represent min- 
ing interests and atomic installations 
will want this issue. The lead article 
by Professor Clyde O. Martz of Colo- 
rado Law School entitled “Pick and 
Shovel Mining Laws in an Atomic 
Age: a Case for Reform” is a splen- 
did exposition of the low state of our 
mining law. It’s a good piece for a 
city slicker like me, as I never knew 
that where a deposit is “bounded 
by solid ‘country rock’, it is called a 
but if it 
“even though it is covered by hun- 


lode” is not so bounded 
dreds of feet of superficial material, 
it is a placer” (page 377). Other 
pieces are: “Examining Titles of 
Unpatented Lode Mining Claims,” 
by Donald J. Dufford and Warren L. 
Turner, of Grand Junction, Colo- 
rado; “Discovery Requirements and 
Rights Prior to Discovery on Ura- 
nium Claims on the Colorado Plat- 
eau”, by William G. Waldeck, of 
Montrose, Colorado; “Uranium 
Mining Lease’, by Kline D. Strong 
and Warren O. Martin of the Rocky 
Mountain Law Review staff; “Some 
Interesting Sidelights in the Devel 
opment of the Uranium Industry”, 
by Mitchell Melich, of Moab, Utah; 
“Federal 
Mining”, by John H. Tippit, of Den- 


Incentives to Uranium 

Income 
Taxation of the Uranium Industry”, 
by Floyd K. Haskell, of Denver, Colo- 
rade; “Mining and Marketing the 


ver, Colorado; “Federal 


Uranium”, by William H. Nelson, 
of Grand Junction, Colorado; “State 
and Federal Securities Surveillance: 
Some Attendant Problems’, by Al- 
len S. Krakover and Irving M. Meh- 
ler, of Denver, Colorado; and “Atom 
Energy and the Atomic Energy Act 
of 1954”, by Frank Norton, of Dal- 
las, Texas. 
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Coram NOBIS: Lawyers every- 
where will be very much indebted 
to Professor Edwin W. Briggs, of the 
Montana Law School, for a very 
good artiele with respect to the writ 
of error coram nobis. It appears in 
the Montana Law Review (address, 
Missoula, Montana; price $1.50 per 
copy) at pages 160-189. (Vol. 17, 
No. 2, the spring issue of 1956) . I'm 
sure the experience of all of us has 
been that the writ of error coram no- 
bis is difficult to comprehend. In Pro- 
fessor Briggs’ piece there is a very 
fine discussion of the theoretical ba- 
sis upon which a court may predi- 
cate the allowance of the writ and 
he also has a good discussion of the 
proposed uniform statute of 
Commissioners on 


the 
Uniform State 
Laws. Lawyers who have to deal 
with this subject will find his article 
of great value. The difficulties Mon- 
tana has experienced are typical of 
the ones other states have encoun- 
tered, and the comparison Professor 
Briggs makes with other state deci- 
sions and with decisions by the 
United States Supreme Court gives 
his piece a national flavor. 


Corporations: More practic- 
ing lawyers after they win or lose a 
lawsuit ought to write and tell the 
world about it. Edmund Stephan, of 
the Chicago Bar, who represented 
Wolfson in Wolfson v. Avery, 6 Ill. 
2d 78, 126 N.E. 2d 701, writes most 
interestingly in the May, 1956, issue 
of the Notre Dame Lawyer (Vol. 3 
No. 3, pages 351-380; price $1.25 per 
year; address Box 185, Notre Dame, 
He his piece 
an almost meaningless shibboleth”, 


Indiana) . entitles 
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“Cumulative Voting and Classified 
Boards: Some Reflections on Woll- 
son v. Avery”. Reading it you think 
you are right at the argument, and 
even if you are, like me, a Wash- 
ingtonian, you want to vote for Wolf- 
son! It is extremely well-written. 
Mr. Stephan states that out of 1000 
corporations listed on the New York 
Stock Exchange only 142 elect direc- 
tors by classes and of these 43 per 
cent use cumulative voting. Cumu- 
lative voting came into being 
through a constitutional amendment 
adopted by the people of Illinois aft- 
er the Erie swindle. It seems that al- 
though the opponents of Fisk and 
Gould held 4/9ths of the stock of 
Erie, they could not elect a single 
director. Where states permit cumu- 
lative voting only 10 per cent of the 
corporations elect to use it, so quot- 
ing G. K. Chesterton, Stephan says 


A Warning: Was 
It Justified? 
(Continued from page 57) 


evident enough to induce the legisla- 
tures of three-fourths of the States to 
assent to the transfer, it may be fairly 
assumed that the transfer is not so 
essential after all. [Minor, supra.] 
There is no evidence that this ex- 
tension of the powers of the Federal 
Government and the destruction of 
the inherent powers of the states will 
diminish. The proposed federal aid 
to public schools would certainly re- 
sult in the control of the schools by 
the Federal Government and cannot 
be justified by any clause in the 
Federal Constitution. Already, in 
the absence of the congressional leg- 
islative which is 
called for by the Fourteenth Amend- 
ment, the Supreme Court has, in 
effect, supplied such legislation itself 
and then proceeded to strike down 
the constitutions and laws of many 


implementation 


states. Even as recently as April 2, 
1956, the with three 


Court, 


same 


n Bar Association Journal 


“it has not failed; it has not been 
used”. When the Montgomery Ward 
board was cut from fifteen to nine 
directors, elected in classes of three 
per year, with as much as 33 1/3 per 
cent of the stock you could not elect 
one director. Thus, “the cumulative 
voting right, hailed as a great innova- 
tion in corporate democracy in 1870, 
had in the state of its birth reached a 
stage of dreary desuetude”, page 361. 
And he says, “For several decades 
the voting rights of shareholders 
have been subjected to a continuous 
process of erosion to the point where 
‘corporate democracy’ has become 
page 379. Rejoicing in his victory, 
Mr. Stephan says that the decision 
in Wolfson v. Avery that requires 


all nine Montgomery Ward directors 
to be elected in one year and per- 
mits as little as 10 per cent of the 
stock to elect one director, “narrows 





Justices dissenting, affirmed a state 
supreme court decision which inval- 
idated the sedition laws of the Com- 
monwealth of Pennsylvania insofar 
as they apply to overthrowing the 
national government. This is 
accomplished by applying a judge- 
made rule that when a federal statute 
has occupied a field the dominant 
interest of the Federal Govern- 
ment precludes state intervention. 
This judge-made rule of interpreta- 
tion was used to override and nul- 
lify the express provisions of the fed- 
eral statute itself which stated: 
“nothing in this title shall be held 
to take away or impair the jurisdic- 
tion of the courts of the several 
states under the laws thereof”. This 
statute had been construed in Sex- 
ton v. California, 189 U.S. 319, 324, 
47 L. ed. 833, 835 (1903) , but neither 
the federal statute nor the decision. 
was honored by citation in the ma- 
jority opinion. The net result is that 
the sedition laws in effect in all but 
six states of the Union are thus nulli- 








the heretofore constantly widening 
gap between ownership and control” 
page 380. This is a splendid piece 
of writing. It will be of great value 
to lawyers in other states that deal 
with corporations that have classified 
directors and 
Wolfson v. 


cumulative voting. 
Avery will have to be 
argued in other states in days to 
come. 


Taxation: The annual sympo- 
sium of the Vanderbilt Law School 
which has always been so well done, 
is this year devoted to sales taxation. 
Those interested will want it. 
(Write Vanderbilt Law School at 
Nashville 5, Tennessee, and ask for 
the issue of the Vanderbilt Law Re- 
view for February, 1956, Vol. 9, No. 
2 and send $2.00 for an unbound 
copy or $4.50 for a bound copy) . 


fied insofar as they effect communist 
activities directed towards :he ovei 
throw of our national govern 
ment. Fortunately, within forty-eight 
hours, a movement was started in 
Congress to expressly vest such pow 
ers in the states. Once again Con- 
gress may try to repair the damage 
inflicted by the Court's decision. 

To Jefterson’s charge that it is 
their peculiar maxim and creed that 
it is the office of a good judge to 
enlarge his jurisdiction other max- 
ims and creeds far more destructive 
of the very foundations of our con- 
stitutional government may now be 
added. For example, one of the jus- 
tices has written: “Stare decisis in 
constitutional law must give way be- 
fore the dynamic components of his- 
(Douglas. We, The Judges, 
1956). State? #% another way, pre- 
vious decisions no matter how deep- 
ly embedded in our law are to yield 
before the dynamic components of 
history (whatever that means). And 
of course this leaves it for the judges 


tory” 
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no one else—to decide what are 


the “dynamic components of his- 
before which the former de- 

must fall. As another 
ample, a clerk of one of the Justices 


tory” 

cisions ex- 
is quoted in this magazine (Vol. 42, 
page 314) as finding that the legis- 
history of the Fourteenth 
Amendment makes clear that it was 
not intended to abolish segregation 
immediately and then adds “but it 
did not foreclose to a Court the au- 
thority to find a different applica- 
under different circumstances 
years later”. In plain language this 
means, “The Court can change this 
thing if it wants to. 
as “The Constitution living 
thing”, that it is to be adapted to 
modern conditions and that “The 
Constitution is what the court says 
can think and 
everything or 
"—“They are 
then, in fact, the corps of sappers 
and miners, steadily working to un- 
dermine the independent rights of 
the states and to consolidate all pow- 
er in the hands of that government 


lative 


tion 


” 


Such phrases 
is a 


it is” imply that they 
that it 
nothing, 


say “means 


at pleasure 


in which they have so important a 


The Laws Behind Our Roads 
(Continued from page 18) 

Solicitor for the Bureau. A bill to 
implement this project of providing 
a compact code of federal aid high- 
way legislation is now pending be- 
fore Congress. 

While we are making some prog- 
ress in this field, it seems to me that 
lawyers, and the Bar itself, must 
play a much bigger role in helping 
to solve the manifold problems we 
face. 

I am aware of and want to pay 
tribute to the work that lawyers 
have done in promoting uniform 
trafic laws. An excellent job has 
been done and is being done by 
the American Bar Association in its 
traffic court program. Equally fine 
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freehold estate’. 
This is 


Jefferson, supra. 


no attempt to ap- 
praise the economic consequences of 
the changes made by the decisions 
nor the wisdom of such changes in 
the law as a matter of naticnal or 
The 
point of this brief sketch is that the 


governmental _ policy. whole 
changes in the law and in the Con 
stitution have been made by the 
courts by a process of usurpation un- 
der the guileless label of “judicial 
construction”. The laws should be 
changed by Congress and the Con- 
stitution should be changed by the 
states. The courts were granted no 
such power, but they have assumed 
it and there is no higher tribunal to 
which this usurpation may be ap- 
pealed. “How can we expect impar- 
tial the 
government, of which they are them- 


decision between General 
selves so eminent a part, and an in- 
dividual State, they 
have nothing to hope or fear?” Pos- 


from which 


sibly a constitutional amendment 
providing for termination of office 
of a justice by action of the legisla- 
tures of three fourths of the states 


might serve to impress them with 


work is being accomplished through 
the Section of Municipal Law. But 
these 
much larger transportation problem 


are only segments of a 
—a problem that now calls for spe- 
cial emphasis to be directed to the 
legal aspects of highway improve- 
ment to ensure its sound develop- 
ment. 

This means that we must make 
certain that our legislative tools are 
designed to promote—not hinder— 
progress, and thus help the highway 
administrator get on with the job 
of providing the kind of modern 
facilities we so badly need. 

A good example of foresighted 
thinking in this area is a new legal 
device in Jand acquisition proce- 
dure which is now being followed 


the danger in their cavalier erasure 
of the powers of the states and their 
own usurpation of power. Certainly 
the Constitution should have some 
built-in protection against the de- 
struction of the states to which the 
courts will render more observance 
than they now do to the Ninth and 
Fenth Amendments. 

And why should not the Consti- 
tution be amended in the manner it 
itself provides? What is to hinder the 
Congress from proposing an amend- 
ment or a series of amendments that 
would more accurately define the 
spheres of power of the Federal Gov- 
ernment and of the states? Or what 
is to hinder the legislatures of two 
thirds of the states from applying 
for a convention for proposing such 
amendments? Such a _ procedure 
would serve not only the salutary 
purpose the 


that of amendment re- 


of reminding courts 


the power 
sides in the states but might prevent 
the states from becoming “nothing 
more than mere municipal corpora- 
left 
Government 


only such 


the 


tions with powers 


them as Federal 
may choose to allow.” 


in California, and in one or two 


other states. 

In 1952, the California legislature 
established a revolving fund which 
now amounts to $30 inillion for the 
purchase of right-of-way for future 
highway improvements. Under past 
procedure, available funds for right- 
of-way could buy only a small part 
of the land 


needed to meet ever- 


increasing requirements resultin 
5 


from large population increases and 
the consequent need for better trans- 
portation facilities. 

The Act permits the highway de- 
partment to use the earmarked 
funds to purchase such lands as are 
necessary for important projects, 
even though they may not be sched- 
construction in the im- 


uled for 
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mediate future. Then when the proj- 
ect “matures”, and the time comes 
for programing the work, the right- 
of-way advances are taken out of the 
highway funds currently allocated 
and the revolving fund is reim- 
bursed to that extent. 

In commenting on the advantages 
of this procedure before the Senate 
Public Works Committee in Wash- 
ington several months ago, George 
T. McCoy, State Highway Engi- 
neer for California and President of 
the American Association of State 
Highway Officials stated: “We have 
acquired $20 million worth of prop- 
erty and our economics department 
figures that we have saved close to 
$200 million in the two to three 
years we have been operating on 
that basis.” 

Mr. McCoy also told the Senate 
Committee that if acquisition of cer- 
tain rights-of-way had been deferred 
until commercial or residential de- 
velopment of the land had begun, 
costs to the people of California 
would have been ten to fifteen 
times as great in many instances. 
Surely, then, this is a good case to 
show how modernized law produces 
substantial economies. 

California can anticipate similar 
savings with respect to future right 
of way acquisition because it has the 
legal authority to buy in advance. 
Certainly no state can afford to over- 
look potential savings of that huge 
size. When we consider the size of 
the cash dividends that are available 
in the immediate future, just in this 
one area, the effort of modernizing 
highway policies and the underlying 
law is one of the best investments 
we can make. 

The law, in my opinion, should 
also define in broad outline the ob- 
jectives sought. This can be done by 
a statement of legislative intent. We 
find it used in federal statutes. We 
are beginning to see it used more 


and more in state laws. 


94 American Bar Association Journal 


Good examples of this are found 
in recently enacted laws in North 
Dakota, in Florida and Louisiana. In 
these declarations of legislative in- 
tent the legislatures have said, in ef- 
fect, to designated highway officials: 

We are placing a high degree of trust 
in your hands and are giving you in- 
dividual and joint responsibilities for 
constructing, managing, improving 
and preserving the roads and streets 
of this state; in carrying out this re- 
sponsibility your primary objective 
shall be to provide, within the limits 
of available funds, a unified system 
of adequate highways that will serve 
the best interests of all our people; 
within the restrictions imposed upon 
you by law, the planning, construc- 
tion, and maintenance of our road 
facilities is left to your wisdom, judg- 
ment and integrity. 

Another bright spot on the hori- 
zon, now beginning to take on real 
substance, is the national program of 
co-ordinated legal research, initiated 
two years ago at the request of the 
highway officials of this country. The 
program is being carried forward un- 
der the auspices of the Highway Re- 
search Board by a special Highway 
Laws Comittee, on which I am 
privileged to serve as Chairman. 

The project was originally under- 
taken on a limited scale with the 
help of a small research staff made 
available to the committee on a loan 
basis. But the urgency of the prob- 
lem and the pressing need for accel- 
erating the research soon became evi- 
dent. As a result the project is now 
specially financed and staffed by five 
attorneys to complete the basic re- 
search within an estimated period of 
three years. 

The Committee objectives are 
two-fold: 

1. To assemble ‘and analyze state 
constitutions and statutes as they re- 
late to all highway functions, such 
as land acquisition, system classifica- 
tion, highway design, control of ac- 
cess, construction, maintenance, etc. 

2. With the background of fact 








so derived, to isolate the impor- 
tant principles so that authorities 
throughout the country may help to 
determine which are basic for ade- 
quate law. 

The membership of the Commit- 
tee, which is in effect, a small tech- 
nical committee, includes lawyers, as 
well as engineers, administrators and 
law professors. David R. Levin of 
the Bureau of Public Roads is the 
Committee Secretary. 

I believe that the American 
Bar Association as an organization 
should be more directly identified 
with this project. 

As all of you are aware, urban 
transportation presents many com- 
plex problems. Here, too, a National 
Committee on Urban Transporta- 
tion has been established to consider 
ways and means of alleviating the 
traffic paralysis facing many of our 
cities. 

The law, of course, must play a 
vital role in this work and a Sub- 
committee on the Characteristics of 
Legal Tools has been working on the 
legal phases of the problem. This is 
another area in which the American 
Bar can make a constructive contri- 
bution. For who is more qualified to 
make sure that the legislative tools of 
the transportation field are the best 
that can be devised than the legal 
profession itself? 

Only through such co-operative 
endeavor can we hope to develop 
sound and progressive legal princi- 
ples to: 

1. Guide the lawmaker; 

2. Promote efficient management; 

3. Diminish time-consuming liti- 
gation in our courts. 


Most important, modern laws 
keyed to the spirit of our times will 
help to ensure that in the years 
ahead the American people will 
travel with greater safety, efficiency 
and economy on the highways of 
this country. 
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FOR SALE 








FINE LIBRARY—UP TO DATE, COMPLETE 
inc. various Reporters as US, Federal, Na- 
tional Reporter System, Court of Claims, Atty. 
General, Public Land, Treasury, Sec. & Exch., 
AFTR, ALR, Labor Cases, Labor Arbitration, 
Labor Relations, NLRB, NCCA, PUR, Wage 
Hour, American Digest System, Harvard, NACCA, 
Toronto & Yale Law Reviews, Kansas, Michigan, 
Minnesota Digest & many others. Box 7J-3 
AMERICAN LAW REPORTS, 1ST AND 2ND 
series, complete, current, including permanent 


digest, index and blue books, all in excellent con- 
dition. Box 7J-4. 


CORPUS JURIS SECUNDUM VOL. 1 TO 93 
Make offer for equity C. P. Gosiewski, 3708 W 
Diversey, Chicago 47. 





HANDWRITING EXPERTS 


GEORGE G. SWETT, DOCUMENT EXPERT 
with Post Office Department 12 years. Hand 
writing, typewriting and other document problems 





considered. Photographic laboratory maintained 
Nation-wide qualification. Member: ASQDE 


14 South Central, St 
5.9394 


Louis 5, Mo. PArkview 


E. H. FEARON, BESSEMER BUILDING, 
Pittsburgh 22, Pa. Enlarged photographs made 
in black and white also in color in THIRD 
DIMENSION to show erasures and alterations. 
Special test plates made to show differences ox 
similarities in TYPEWRITING and HAND- 
WRITING. Restoration of erased writing and 
differences in WHITE PAPERS shown by use 
of ultra violet and infrared light. Measurements 
and tests to demonstrate photographically differ- 
ences or similarities in use of PENS and INKS 
Nationwide experience in preparing photographic 
exhibits for court use. Office telephone: ATlantic 
1-2732; residence telephone: COlonial 3-7865. 


HERBERT J. WALTER, EXAMINER AND 

photographer of Questioned Documents, 40 
experience. Charter member ASQDE 
George B. Walter, Associate. Phone: CEntral 
6-5186. 100 North LaSalle Street, Chicago 2. 


years’ 


VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re 
Handwriting, typewriting, erasures, interlinea- 
tions, substitutions on wills, deeds, contracts, 
books of account, and all kinds of documents. Suite 
1408, 134 North La Salle Street, Chicago 2, Ill 
Telephone: CEntral 6-1050. 


HARRY M. ASHTON, 3601 EDWARDS 

Road, Cincinnati 8, Ohio. Telephone East 
1-6704, or Willow 1-3019. Over 30 years with 
Post Office Department. Qualified in all courts 
Completely equipped laboratory for handling all 
types of document problems. Member American 
Academy of Forensic Sciences and International 
Association for Identification 


RICHARD C. HALL, HANDWRITING EX- 

pert, examiner of Questioned Documents since 
1930, presently with U.S. Government. Identifica- 
tion of handwriting; pen & pencil printing; anony- 
mous letters; questioned typewriting; expert testi- 
mony. 8609 Meadowbrook Lane, Norfolk 3, Va 
Phone JU 8-9488 after 4 P.M., all day Saturday 
and Sunday. 


LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, typewriting, inks, al 
terations, etc Portable 
Reports. Exhibits. Experienced, qualified witness 
Member ASQDE. 1830 Exchange Bldg., Jack 
son 5-1711 


laboratory equipment 





HARRIS & HARRIS, 510 SOUTH SPRING 
Street, Los Angeles, telephone MAdison 5-1518; 
ind 690 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners 
BEN GARCIA, EXAMINER OF QUES- 
tioned handwriting, typewriting and inks. Quali- 
fied witness. Years of experience. 805 E. & C. 
Building, Denver, Colorado. Phone: AComa 2- 
1729 
CHARLES C. SCOTT, KANSAS CITY, MO. 
Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIc- 
tor 2-8540 
LUKE S. MAY, CONSULTING EXPERT & 
examiner of “Questioned Documents.’’ Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Elliott 2445, 843 
White-Henry-Stuart Building, Seattle 1, Washing- 
ton. 
M. A. NERNBERG, EXAMINER OF DIS- 
puted Documents. Thirty years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases involv- 
ing handwriting. 1728 Grant Building, Pittsburgh, 
Pa. Phone ATlantic 1-1911 


DR WILMER SOUDER, CONSULTANT. 
REPORTS, EXHIBITS, TESTIMONY. 30 
years’ experience in State and Federal Courts. 
3503 Morrison St., N. W., Washington 15, D. C. 
Phone: WOodley 6-3050. 
KARL SCHOTTLER, 915 CHESTNUT 
Street, St. Louis 1, Mo., Telephone GArfield 
1-3399, Document Examiner and Handwriting Ex- 
pert; Modern Laboratory; Scientific Technique in 
Document Examinations. 








LAWYERS WANTED 





OPPORTUNITY FOR YOUNG LAWYER IN 

terested in trade-mark practice in law depart 
ment of leading corporation having diversified 
industrial and retail consumer products. Location 
New York City. Please write in detail, stating 
age, education, previous experience, marital status, 
Position as an assistant to trade- 
mark counsel involves knowledge of domestic and 
foreign trade-mark law and practice, including liti- 
gation, Patent Office practice, registration, licens- 
ing and control of trade-mark usage in advertising. 


salary desired 


Salary commensurate with age, experience and 


ability. Replies will be held confidential. Box 7J-5. 





MISCELLANEOUS 





VALUATION OF CLOSE CORPORATION, 

stock Thoroughly documented appraisals 
prepared for gift and estate tax purposes, sales 
mergers, recapitalization, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. Write for free 
brochure. MANAGEMENT PLANNING, Iwne., 192 
Nassau Street, Princeton, New Jersey. 


LOOKING FOR A PUBLISHER OF YOUR 
novel, biography, legal manuscript, poetry, 
etc? All subjects considered. New authors wel- 
comed. Write for Free Booklet LX, Vantace 
Press, 120 West 3ist Street, New York. 
RESEARCH, FAMILY HISTORIES, SOUTH- 
ern Court house records. Census, pensions, pas- 
senger lists. Janye Garlington Pruitt, 892 Na- 
tional Press Building, Washington 4, D. C. 








DEMONSTRATIVE COURT ROOM AIDS~—au- 
tomebie and truck aceflents. Portable black 
Is with magnetic automobiles, trucks and 
iriety of motor vehicles. Also railway trains 


Displayed at American Bar Meeting in Dallas 
Write for literature. Court Kit Company, P. O 
Box 328, Oklahoma City, Oklahoma 


January, 1957 + Vol. 43 95 

















































































POSITIONS WANTED 





ROBES 





TAX ATTORNEY, 38, HONOR GRADUATE 
Southern law school, admitted Fla. and Tenn., 
4 years’ legal experience Internal Revenue, Wash- 
ington, previously several years’ broad legal, 
administrative experience in military, some teach- 
ing experience, 6 mos. general practice. Desires 
association with firm or corporation.’ Will relocate, 
including foreign country. Box 7J-1 
TAX ATTORNEY—31, COLUMBIA LAW 
1949, admitted New York, MS (Accounting): 
presently attorney Tax Court of United States; 
4% years’ general practice NYC law firm em- 
phasizing trusts and estates. Box 7J-2. 
ATTORNEY, 29, SINGLE, LL.B. UNIVER 
sity of Virginia, 3 years’ practice (1 year real 
estate specialist, 2 years’ general practice), ad 
mitted Virginia, California, Missouri, desires 
association with corporation. Box 7]-6. 
ATTORNEY, C.P.A.--GENERAL PRACTICE, 
tax, accounting experience. Desires responsible 
sition with future, Washington, D. C. area 
Sox 75-7. 





JUDICIAL ROBES CUSTOM TAILORED 
The best of their kind—satisfaction guaranteed 
Catalog J sent on request. Benttey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 





SHORTHAND AND 
STENOTYPE REPORTING 





SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma 
chines); notaries; private deposition suite; Chan 
cery Building, 564 Market Street. References: 
local bench and bar. 


SHORTHAND SERVICE BUREAU. DEPOSI- 
tions anywhere. 1831 Chestnut Street, Philadel- 
phia, Pa. 





Books for Lawyers 
(Continued from page 64) 
the narrow sense. On the contrary, it 
is thoroughly practical as a_ basic 
text for the general practitioner 
who would familiarize himself with 
the principles of pensions. It cannot 
(and it does not purport to) serve as 
a guide through the highly techni- 
cal complexities of pension planning 
nor as a hornbook for the creation 
and operation of pension trusts. 
However, it is an excellent means 
towards a general understanding and 
appreciation of the important prob- 
lems in the pension field, and will 
serve admirably as source or back- 
ground material to educate him who 
in the course of his practice must 
discuss with some degree of enlight- 
enment pension planning with ex- 
perts, such as insurance representa- 
tives, actuaries and trust officers. 
The 
Problems and Trends, is a series of 
lectures given by recognized author- 


second volume, Pensions: 


ities in the field, which has been 
compiled and edited by Professor 
McGill pursuant to the objective of 
the S. S. 
Insurance 


Huebner Foundation for 


Education to enrich in- 


surance literature through the pub- 


lication of current significant arti- 
cles on the subject. The essays in 
this volume take up in greater de- 
tail some of the aspects of pensions 
which were broadly handled by Pro- 
fessor McGill in his work on Funda- 
mentals. The first two essays explore 
the historical and economic bases of 
the present retirement system, both 
public and private. The third essay 
analyzes the various social forces 
which have combined in recent 
years to produce the multitude of 
private pensions which exist today. 
An excellent article by Willian: N. 
Haddad discusses, from the tax ex- 
pert’s point of view, the federal in- 
come tax provisions which have 
had such a marked effect upon the 
development of private pensions. 
The 


contains essays on the impact of pri- 


well-balanced volume also 
vate pensions on the economy, the 


effects of progressively declining 
mortality rates upon the cost and 
solvency of present plans, and the 


nature and detailed features of in- 


sured and trusteed plans. OF partic- 
ular current interest 


is the critical 
analysis by William C. Greenough 
of the effect 
changes have had on fixed annuities 


which price level 


and what has been, and can be, done 


96 American Bar Association Journal 





TECHNICAL SERVICES AVAILABLE 





SCIENTISTS AND ENGINEERS AVAIL. 
able for consultation and court testimony. Box 
6JL-2. 


ELEVATOR ANALYST AND ACCIDENT 

expert. I will help you prepare depcsitions and 
chart your evidence for plaintiff or defendant. 
Over thirty years’ experience. Lawyer references 
upon request. Lorne D. Beces, 53 W. Jackson 
Blvd., Chicago. Phone: WAbash 2-8528. 


Effects and Water Quality, fresh and saltwater 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, PhD. 706 Commercial 
Trust Building, Philadelphia, Pennsylvania. 





TRAVEL 





JOIN BAHAMA CRUISE ON 150’ SCHOON. 
er. Miami to Bimini, Berry Islands, Nassau, 
Andros, Grand Bahamas, etc. Sailing, fishing, 
skindiving, swimming at beautiful out of the way 
tropical islands, $150 covers all expenses for ten 
days. P. O. Box 1051, Miami Beach 39, Fila. 


to meet the problem through the 
use of variable annuities. Mr. Green- 
ough, as an officer of the Teachers 
Insurance and Annuity Association, 
which has pioneered the research 
on the problem of protecting the re- 
tired employee from the ravages of 
inflation and the consequent reduc- 
tion in the purchasing power of his 
fixed annuity, has much learning to 
this controversial issue. 
His description of the problem, the 


convey on 
need for a solution, and the several 
attempts made in recent years to 
reach a satisfactory cure, and partic- 
ularly the remedial plan adopted 
by his own organization through the 
establishment of the College Retire- 
ment Equities Fund, is well worth 
careful study. 

While this volume of lectures or 
essays will not prove as generally 
useful to the practitioner for ref- 
purposes as the work on 
Fundamentals, it will certainly be 
of real value to those who want to 
keep abreast of current develop- 
ments in pension planning and to 
delve deeper into some of the more 
complex phases of the field which 
are merely outlined in Professor Mc- 
Gill’s Fundamentals. 

VANCE N, Kirsy 


erence 


Chicago, Illinois 


FRU RT RINE 











“My Daddy's 
Bringing Me Up 
by the Book — 





A. d. ” 








Well, sonny, Daddy’s gone a bit too far — but we can easily understand how 
it happened. 


You see, as a busy lawyer, he’s learned to use A.L.R. to turn 
most every problem into child’s play. So now he’s using it om you. 


And, looking at you, we think he’s going to need all the help he can find. 
Oh yes —A.L.R.’s going to send you through college, too. You can bet your 


best ray-gun against a Wheaties box top that with A.L.R. your Dad’s going 
to make a lot of money. 





AMERICAN LAW REPORTS, Ist and 2d Series 


Available in conventional or Microlex Editions 


THE LAWYERS CO-OPERATIVE PUBLISHING CO., Rochester 14, New York 
BANCROFT-WHITNEY COMPANY, San Francisco 1, California 
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